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Introduction

The guidelines for monitors in the pool of forced-return monitors (“The Pool of Forced-Re-
turn Monitors: Guidelines for Monitors”) were drafted within the framework of the
EU-funded “Forced-Return Monitoring llI” project’. They are based on the “Guidelines and
Monitoring Tools for Forced Return Monitoring”?, the "Framework for a European Pool of
Forced-Return Monitors — EPFRM" and "the Organisational Structure and Operational
Workflows of the Pool of Forced-Return Monitors™ as well as the “Forced-Return Moni-
toring - Background Reader” and related training material and hand-outs.*> Furthermore,
the guidelines are based on the relevant legal conventions, regulations and instructions as
indicated in the text and respective footnotes.

This document aims to promote professional monitoring within the framework of the
pool of forced-return monitors (Pool) based on the principle that people who are forcibly
returned should be treated in a manner that complies with international human rights
standards, EU and national legal obligations, in particular the principles governing the
legality, necessity and proportionality of the use of force and means of restraint. The
guidelines outline the principles and rules that a forced-return monitor is expected to
comply with while monitoring forced-return operations within the framework of the Pool.
They include procedures related to forced returns by air and follow the different phases of
forced-return operations as indicated in further detail below.

These guidelines aim to equip forced-return monitors with the knowledge and tools that
will enable them to accurately, objectively and independently observe, gather information
and report on forced- return operations. The ultimate objective is to enable the monitor
to establish whether a forced-return operation has been conducted in a humane manner,
respectful of the dignity of the returnee and in line with fundamental rights as enshrined
in the EU Charter for Fundamental Rights, the European Convention for the Protection of
Human Rights and Fundamental Freedoms and international human rights standards, as
well as the European Border and Coast Guard Regulation (Regulation (EU) 2019/1896) and
the Frontex Codes of Conduct.

1 Implemented between 2018-2021 in partnership with Austria, Belgium, Bulgaria, Croatia, Cyprus, the Czech Repub-
lic, Finland, Germany, Greece, Hungary, Italy, Latvia, Luxembourg, Malta, the Netherlands, Norway, Poland, Portugal,
Romania, Slovakia, Sweden and Switzerland as well as the European Border and Coast Guard Agency (Frontex) and
the European Union Agency for Fundamental Rights (FRA). Co-funded by the Asylum, Migration and Integration Fund
(AMIF) of the European Union and the partner countries.

2 ICMPD September 2015.

3 ICMPD September 2015.

4 |ICMPD August 2021.

5 ICMPD October 2021.
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Background

The Return Directive (Directive 2008/115/EC)® is the main piece of EU legislation governing
the procedures and criteria to be applied by European Member States (MSs) when return-
ing irregularly staying third-country nationals (TCNs). The Return Directive stipulates that
“Member States shall issue a return decision to any third-country national staying illegally
on their territory” (Article 6(1)). Once that return decision has been issued, “"Member States
shall take all necessary measures to enforce the return decision if no period for voluntary
departure has been granted [...] or if the obligation to return has not been complied with
within the period for voluntary departure granted [...]" (Article 8(1)). At the same time, in
cases where MSs “use — as a last resort — coercive measures to carry out the removal of
a third-country national who resists removal, such measures shall be proportionate and
shall not exceed reasonable force. They shall be implemented as provided for in national
legislation in accordance with fundamental rights and with due respect for the dignity and
physical integrity of the third-country national concerned” (Article 8(4)). Also, in order to
comply with the provisions of Article 8(4), the Return Directive states that “Member States
shall provide for an effective forced-return monitoring system” (Article 8(6)).

The Return Directive’s deadline for transposition into national law and practice was 24
December 2010. Some Member States and Schengen Associated Countries (both referred
to as MSs)’” had already established national forced-return monitoring systems by this
deadline, while others were, or are still in the process of aligning their national systems
with the specific requirements set out in the Return Directive. MSs currently use a variety
of systems. In a number of MSs, the duty to monitor forced-return operations lies with
the National Preventive Mechanisms (NPM) that implement the Optional Protocol to the
United Nations (UN) Convention against Torture and other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (OPCAT); in other countries, non-governmental organisa-
tions (NGOs), internal police monitoring systems or the national ombudsperson (who can
sometimes also be NPMs) are involved in monitoring forced-return operations.?

Against this background, in 2011, the International Centre for Migration Policy Development
(ICMPD), together with Matrix Insight Ltd.%, produced a “Comparative Study on Best Practic-

6 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0115&from=EN

7 In this document, the term Member States (MSs) includes Member States of the European Union (EU MS) and coun-
tries associated with the implementation, application and development of the Schengen acquis (Schengen Associated
Countries/SACs).

8 For further information please refer to: https://fra.europa.eu/en/publication/2020/forced-return-monitoring-sys-
tems-2020-update

9 A consultancy firm based in London, UK.
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es in the Field of Forced Return Monitoring”. Responding to the increasing importance and
complexity of return flights organised by Frontex, one of the recommendations of this study
was to establish a pool of monitors across EU Member States. In 2013, the same organi-
sations conducted an “Evaluation on the application of the Return Directive (2008/115/EC)".
One of the evaluation’s recommendations pointed to the need to harmonise forced-return
monitoring systems in MSs and to address weaknesses of national monitoring systems.”

In 2013, ICMPD was awarded the "Forced-Return Monitoring” (FReM) project co-fund-
ed through the European Return Fund — Community Actions 2012. ICMPD together with
the European Border and Coast Guard Agency (Frontex), the European Union Agency for
Fundamental Rights (FRA) and eight MSs" implemented the project — later referred to as
FReM | — from 2013 to 2015. The objective was to facilitate the transposition of Article 8(6)
of Directive 2008/115/EC. In particular, a pilot pool of independent forced-return moni-
tors available to the countries needing to implement a forced-return monitoring system
was created, and guidelines and a training programme for forced-return monitoring were
developed.

Following this, from 2016 to 2018, ICMPD, Frontex, FRA and fifteen MSs carried out the
Forced-Return Monitoring Il project (FReM I1®) to support Frontex in the implementation
of Article 29 (pool of forced-return monitors) and Article 36 (training of staff involved in
return-related tasks) of the European Border and Coast Guard Regulation 2016/1624 in
force at the time.™ Building on the results of the FReM | project, the FReM Il project sup-
ported Frontex in establishing the pool of forced-return monitors (subsequently referred
to as the Pool) within its structures, and MSs in improving their national forced-return
monitoring systems.

The third and final Forced-Return Monitoring project, known as FReM IlI (2018-2021), fur-
ther contributed to a functioning EU Return System in line with Directive 2008/115/EC. The
project supported Frontex in increasing the operational and procedural effectiveness of
the Pool and handed over full management and implementation of all related activities to
Frontex. FReM lll also continued to support MSs to increase the effectiveness of forced-re-
turn monitoring at the national level.

10 Comparative Study on Best Practices in the Field of Forced Return Monitoring, Matrix & ICMPD, 2011, p. 41.

11 Evaluation on the application of the Return Directive (2008/115/EC), EC, 2013, p. 214.

12 Austria, Bulgaria, Greece, Hungary, Luxembourg, Malta, Portugal and Switzerland.

13 Austria, Bulgaria, the Czech Republic, Finland, Germany, Greece, Hungary, Latvia, Luxembourg, Malta, the Nether-

lands, Portugal, Romania, Sweden and Switzerland. The project was co-funded by the Asylum, Migration and Integra-
tion Fund (AMIF) of the EU.

14 Regulation (EU) 2016/1624 was in force at the time of the FReM Il project. Regulation (EU) 2019/1896, which entered
into force in December 2019, refers to the pool of forced-return monitors in Article 51 and the training of monitors in
Article 62.
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The FReM Il project produced the final management structure and procedures for the
Pool, contributing to its sustainability, improved day-to-day management and indepen-
dence. The operational and procedural effectiveness and efficiency of the Pool was en-
hanced by improved communication, information and reporting tools. The training and
capacity-building activities that were conducted, strengthened the professional develop-
ment of monitors from the Pool.

1
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Terms and Definitions

The terms and definitions below are taken from the Guide for Joint Return Operations
by Air coordinated by Frontex (2016) and complemented by terms and definitions from
Directive 2008/115/EC (Return Directive), the Code of Conduct for Return Operations and
Return Interventions Coordinated or Organised by Frontex (2018) and the European Bor-
der and Coast Guard Regulation (2019), unless another source is specifically indicated in
the footnote. In addition, the following websites were consulted:

https://www.coe.int/en/web/cpt/fags#what-is-the-cpt and

http://fra.europa.eu/en/about-fra.

Acronym Term
(if applicable)

Definition

AP Advance party

Representative(s) of the Organising Member
State/Participating Member State who trav-
el(s) either to the country/countries of return
or to another Member State in order to make
preparations for the realisation of a return
operation.

Arrival phase

Covers the period starting from arrival in the
country of return and ending when the return-
ees are handed over to the national authority
in the country of return.

BUT Back-up team

A group of es—corts — usually provided by the
Organising Member State — acting as support
to the escorts of both Organising Member
State and Participating Member State(s) (i.e.
assisting if necessary during violent incidents,
or during lavatory procedures, etc.).

BUT-L Back-up team
leader

Leader of the back-up team.

12
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Acronym
(if applicable)

Term

Definition

Briefing

A meeting organised before the in-flight
phase, with all relevant participants, in par-
ticular the escort leaders, the back-up team
leader, the monitor(s), doctors and the Frontex
representative, in order to provide information
about latest developments on the implemen-
tation of the return operation.

Coercive
measures

The use of coercive measures must be
legal, necessary and proportional, not
exceeding reasonable force, and with due
respect to the returnee’s rights, dignity
and their physical integrity. The use of co-
ercive measures takes appropriate account
of the individual circumstances of each
person, such as their vulnerable condition.
Coercive measures may be used only
when strictly necessary on returnees who
refuse or resist removal or in response

to an immediate and serious risk of the
returnee escaping, causing injury to
themselves or to a third party, or causing
damage to property.

Coercive measures likely to compromise
or threaten the possibility of the returnees
to breathe normally are prohibited. The
relevant escort leader periodically reviews
the continuing necessity and proportion-
ality of deploying coercive measures, and
particularly of applying means of restraint,
when these are used for prolonged peri-
ods, based on a dynamic risk assessment.

13
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Acronym Term Definition
(if applicable)

- The Organising Member State (OMS) and
Frontex provide for a list of authorised
restraints in the operational documents in
advance of the Return Operation (RO) or
Return Intervention (RI). Where applicable,
this list must be distributed to the relevant
Participating Member States (PMSs) prior
to the RO or RI (see also further below: Im-
plementation Plan). The use of sedatives to
facilitate the removal is forbidden without
prejudice to emergency measures under
medical supervision to ensure flight security.

- No PMS participants are required to use
coercive measures not allowed under their
national legislation even if those measures
are accepted by the OMS and Frontex for
that particular RO or RI (see also further
below: Implementation Plan).

- Returnees must not be threatened in order
for them to board a means of transport.
They must not be punished for not having
done so without prejudice to sanctions
provided for by applicable legislation.

Chicago The Convention on International Civil Aviation,

Convention known as the Chicago Convention, signed on
7 December 1944, in Chicago. It established
the International Civil Aviation Organization
(ICAQ), a specialised UN agency charged with
coordinating and regulating international air
travel in the fields of safety, security, aviation
environment protection and facilitation.

CRO Collecting A return operation initiated by an Organis-
return ing Member State, with aircraft and escorts
operation provided by a country of return and returnees

handed over to them by the Organising Mem-
ber State/Participating Member State on the
territory of a Member State.
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Acronym Term Definition
(if applicable)
Common Common Guidelines on security provisions
Guidelines for joint removals by air, which is annexed to
Council Decision 2004/573/EC.
Council The Council Decision of 29 April 2004 on the
Decision organisation of joint flights for removals from
2004/573/EC the territory of two or more Member States
of third-country nationals who are subjects of
individual removal orders.
Council Council Directive 2003/110/EC of 25 Novem-
Directive ber 2003 on assistance in cases of transit for
2003/110/EC the purposes of removal by air.
(T)CoR (Third) Country - The country of origin of the third-country
of return national; or
- A country of transit in accordance with
Community or bilateral readmission
agreements or other arrangements; or
- Another third country, to which the
third-country national concerned volun-
tarily decides to return and in which he or
she will be accepted.
CPT European The CPT is a specialised independent moni-

Committee for
the Prevention
of Torture

and Inhuman
or Degrading
Treatment or
Punishment

toring body of the Council of Europe (CoE)®™.

It consists of independent, impartial experts
such as lawyers, medical doctors, and special-
ists in prison or police matters. The CPT visits
places of detention in the Member States of
the Council of Europe to see how persons
deprived of their liberty are treated. Examples
of places of detention are: police stations,
prisons, juvenile detention centres, immigra-
tion detention centres, psychiatric hospitals, or
social care homes. They may also participate in
and monitor forced-return operations.

15 The Council of Europe (CoE) is an international organisation based in Strasbourg, which includes 47 member states,
27 of which are members of the European Union (EU). It was set up to promote democracy and protect human rights
and the rule of law in Europe.

15
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Acronym Term
(if applicable)

Definition

Debriefing

A meeting organised during the return-flight
phase, with all relevant participants, in particu-
lar the escort leaders, the back-up team leader,
the monitor(s), and the Frontex representative,
in order to assess the implementation of the
return operation. If necessary, doctors should
also participate.

Embarkation
airport

An airport where passengers from a national
contingent embark on a return operation.

EL Escort leader

Leader of the national escort team and re-
sponsible, within his/her team, for the ade-
quate implementation of the return operation.
He/she will be the highest authority/decision
maker after the captain.

EO Escort officer

The security per-sonnel, including persons
employed by a private contractor, responsible
for accompanying the re-turnees, in par-
ticular during their transportation out of the
Member State.

FAR Frontex
Application for
Return

The FAR covers all return activities, from the
expression of interest for pre-return activities
and return (return operation) from a Member
State in the rolling operational plan, up to the
effective implementation of return operations.

16
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Acronym Term
(if applicable)

Definition

Frontex European
Border and
Coast Guard
Agency

European Border and Coast Guard Agency is
the new name for the European Agency for
the Management of Operational Cooperation
at the External Borders of the Members States
of the European Union established by Regula-
tion (EC) No 2007/2004. Its activities are based
on the European Border and Coast Guard
Regulation No 2019/1896.

The Agency ensures European integrated bor-
der management at the external borders with
a view to managing the crossing of the exter-
nal borders efficiently. This includes address-
ing migratory challenges and potential future
threats at those borders, thereby contributing
to addressing serious crime with a cross-bor-
der dimension, to ensure a high level of inter-
nal security within the Union in full respect for
fundamental rights, while safeguarding the
free movement of persons within it.

Fit-to-travel

Refers to a returnee’s med=ical condition (both
physical and mental), which indicates that the
person can undertake the journey safely.

Forced-return

The obligatory return of an individual to the
country of origin, transit, or third country (i.e.
country of return), on the basis of an adminis-
trative or judicial act.™

FRA European
Union
Agency for
Fundamental
Rights

The European Union established FRA to
provide independent, evidence-based assis-
tance and expertise on fundamental rights to
EU institutions and Member States. FRA is an
independent EU body, funded by the Union’s
budget.

16 EMN Glossary 2014, p.60.

17
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Acronym Term
(if applicable)

Definition

Head of
Operation

The person appointed by the Organising Mem-
ber State as having the overall re=sponsibility
for a joint return operation. Where no particu-
lar person is appointed, the escort leader of the
Organising Member State is to be considered
as the head of the joint return operation.

Hub

An airport where Organising Member State/
Participating Member State passengers gather
and embark on a joint return operation or
collecting return operation and from where
the airplane will transport all participants and
returnees to the country of return.

IP Implementa-
tion Plan

Prior to the implementation day of the return
operation, Frontex draws up an Implementa-
tion Plan in cooperation with the Organising
Member State and distributes it to the Par-
ticipating Member State, as applicable. The
Organising Member State and all Participating
Member State escort leaders are responsible for
informing each participant in his/her contin-
gent about the content of the Implementation
Plan, as well as the annexes, and for ensuring
that they comply with the plan. This obligation
is specified in each Implementation Plan.

18
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Acronym
(if applicable)

Term

Definition

The Implementation Plan includes a list of au-
thorised restraints and equipment permitted
during the return operation that was decided
by the Organising Member State together
with Frontex in accordance with its national
legislation, international law and EU law, in
particular the Charter of Fundamental Rights.
However, no Participating Member State
should use coercive measures that its legisla-
tion does not allow, even if those measures are
accepted by the Organising Member State for
that particular operation.

The Implementation Plan has the following
annexes available to all participants in the
return operation: serious incident report
template; code of conduct applicable to all
persons Participating in Frontex operational
activi-ties; code of conduct for joint return
operations coordinated by Frontex; complaint
form for potential violations of fundamental
rights; rules of the complaints mechanism;
list of potential fundamental rights violations
during operations.

In-flight phase

Starts with the closure of the doors of the air-
craft used for the removal and ends with the
arrival at the final destination and the opening
of the doors on arrival (country of return or,

in the case of an unsuccessful return, back to
the country of departure or, in the case of joint
return operations, back to the hub), including
the transit via another country.

19
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Acronym Term
(if applicable)

Definition

lllegal versus
irregular
migrant

Migrants and migration are often referred to
as either irregular or illegal, sometimes inter-
changeably. However, language and terms
carry certain meanings. In this regard, the
term “illegal” carries a criminal connotation.
Therefore, when referring to a person, “irreg-
ular” is preferred to “illegal”. Furthermore, mi-
gration flows are mixed and irregular migrants
can therefore also be refugees and/or victims
of trafficking. This perspective can also be
observed in the fact that the Council of Europe
distinguishes between illegal migration and ir-
regular migrant. Based on the Resolution 1509
(2006) of the Council of Europe Parliamentary
Assembly, illegal is preferred when referring to
a status and process, and irregular is preferred
when referring to a person.

The term third-country national shall be used
as a neutral term for any person who is not

a citizen of the European Union within the
meaning of Art. 20(1) of Treaty on the Func-
tioning of the European Union (TFEU) and
who is not a person enjoying the Union right
to free movement, as defined in Art. 2(5) of
the Schengen Borders Code."”

IRMA Integrated
Return
Management
Application

A common IT platform for all return stake-
holders developed by DG-HOME in coordina-
tion with Frontex and Member States. The aim
of IRMA is to facilitate the planning of return
operations and to assist the Member States
and Frontex in the gathering and sharing of
operational information.

17 EMN Glossary 2014, p. 283.

20
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Acronym
(if applicable)

Term

Definition

JRO

Joint Return
Operation by
Air

An operation aimed at the removal of irreg-
ularly present third-country nationals by air.
The initiative for such an operation is to be
taken by one Member State, which will invite
the participation of others.

MS

Member State

A Member State of the European Union or a
Coun-try associated with the implementation,
applica—tion and development of the Schen-
gen acquis (Schengen Associated Coun-try).

Monitor

Refers to the person who observes a return
operation in accordance with the effective
monitoring system established by Member
States pursuant to Article 8(6) of the Return
Directive.

Monitoring

“Monitoring” is a broad term describing the
active collection, verification and immediate
use of information to address human rights is-
sues. Human rights monitoring includes gath-
ering information about incidents, observing
events, visiting sites, discussions with authori-
ties to obtain information and to pursue rem-
edies and other immediate follow-up (Office
of the High Commissioner for Human Rights,
United Nations). In this context, the return
operation is observed, analysed and reported
on whether it was conducted in a humane
manner, respectful of the dignity of the person
and in compliance with fundamental rights as
enshrined in the EU Charter of Fundamental
Rights and applicable international human
rights law. The monitor of forced-return oper-
ations has no powers of intervention and thus
should never intervene.

OoMS

Organising

The Member State which is responsible for the

Member State(s) organisation of a return operation.

21
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Acronym Term Definition
(if applicable)
Participant Any person, including escorts, monitors,
interpreters and medical staff, taking partin a
return operation, other than the returnee.
PMS Participating The Member State which participates in a joint
Member return operation (or collecting return opera-
State(s) tion, if applicable) organised by the Organis-
ing Member State.
PAX Positional This is a form of asphyxia which occurs when
asphyxia someone’s position prevents him/her from
(or postural breathing adequately. A small but significant
asphyxia) number of people die suddenly and without

apparent reason during restraint by police,
prison (corrections) officers, and health care
staff. Positional asphyxia may be factor in
some of these deaths.

Pre-departure
phase

In the Annex to Decision 2004/573/EC, this is
defined as the period starting with transpor-
tation to the airport. It covers the period from
leaving the (temporary) holding/detention
facility until embarkation on the aircraft.

Removal The enforcement of the obligation to return,
namely the physical transportation out of the
Member State.™

Return The process of a third-country national going

back — whether in voluntary compliance with
an obligation to return, or enforced — to his or
her country of origin, or a country of transit in
accordance with Community or bilateral read-
mission agreements or other arrangements, or
another third country, to which the third-coun-
try national concerned voluntarily decides to
return and in which he or she will be accepted.

18 Article 3(5), Directive 2008/115/EC of the European Parliament and the Council of 16 December 2008 on common
standards and procedures in Member States for returning illegally staying third-country nationals.
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Acronym
(if applicable)

Term

Definition

Return decision

An administrative or judicial decision or act,
stating or declaring the stay of a third-country
national to be illegal and imposing or stating
an obligation to return that respects Directive
2008/115/EC.

Return Directive 2008/115/EC of the European Par-

Directive liament and of the Council of 16 December
2008 on common standards and procedures in
Member States for returning illegally staying
third-country nationals.

Returnee An irregularly staying third-country national

who is the subject of a return decision issued
by a Member State.

Return-flight
phase

The period starting after the handover proce-
dure in the country of return until arrival at the
airport of departure (hub in the case of joint
return operations).

RO

Return
operation

An operation that is coordinated by the Euro-
pean Border and Coast Guard Agency (Fron-
tex) with technical and operational reinforce-
ment provided by one or more Member States
under which returnees from one or more
Member States are returned either on a forced
or voluntary basis.

Risk
assessment

The Organising Member State and each Par-
ticipating Member State carry out an individ-
ual risk assessment of returnees (based on fac-
tors such as previous behaviour and removal
history). Such assessments should be used to
determine the number of escorts and ground
staff and the size of the back-up team in order
to ensure security during all the return opera-
tion phases, as well as for the determination of
the possible use of coercive measures.
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Acronym
(if applicable)

Term

Definition

Dynamic risk

An ongoing risk assessment (see risk assess-

assessment ment above).

Rolling A rolling forecast for a return operation drawn
operational up by Frontex on the basis of Member States’
plan needs for assistance or coordination in order

to provide the requesting Member States with
the necessary operational support.

Seating plan

Distribution of seats on a specific type of an
aircraft between all Member States taking part
in a specific joint return operation.

TCN Third-country  Any person who is not a citizen of the Europe-
national an Union within the meaning of Art. 20(1) of
Treaty on the Functioning of the European Un-
ion (TFEU) and who is not a person enjoying
the Union right to free movement, as defined
in Art. 2(5) of the Schengen Borders Code.
Tokyo The Convention on Offences and Certain
Convention Other Acts Committed on Board Aircraft, con-
cluded in Tokyo on 14 September 1963, which
entered into force on 4 December 1969.
Transit country A country via whose airport return operation
passengers transit to connect to the next flight.
VD Voluntary In the context of the Union, the return acquis
departure refers to voluntary compliance with an obliga-
tion to return to a third country.™
Voluntary The assisted or independent return to the
return country of origin, transit, or third country,

based on the free will of the returnee.?®

19 EU Return Handbook 2018, p.12.
20 EMN Glossary 2017, p. 300.
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Acronym
(if applicable)

Term

Definition

Vulnerable
persons

Including minors, unaccompanied minors,
persons with disabilities, elderly people, preg-
nant women, victims of human trafficking,
single parents with young children, persons
with medical conditions, and persons who
have been subjected to torture, rape, or other
serious forms of psychological, physical, or
sexual violence.
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Pool of forced-return monitors

On 4 December 2019, Regulation (EU) 2019/1896 of 13 November 2019 on the European
Border and Coast Guard?®' (Regulation (EU) 2019/1896) entered into force. Article 51(1) re-
quires that the European Border and Coast Guard Agency (Frontex) “[...] dfter taking due
account of the opinion of the fundamental rights officer, [to] constitute a pool of forced-re-
turn monitors from competent bodies of the Member States who carry out forced-return
monitoring activities in accordance with Article 8(6) of Directive 2008/115/EC and who have
been trained in accordance with Article 62 of this Regulation.”

In addition, Regulation (EU) 2019/1896 specifies that the “Member States shall be respon-
sible for contributing [monitors] to the pool by nominating forced-return monitors corre-
sponding to the defined profile."* These monitors have to be members of “[...] competent
bodies of the Member States who carry out forced-return monitoring activities in accor-
dance with Article 8(6) of Directive 2008/115/EC [...]"%.

The pool of forced-return monitors was constituted by 7 January 2017, as required by
Article 29 of Regulation (EU) 2016/1624 in force at the time?*. The main Frontex entities in-
volved in the operational activities and management of the Pool are: the European Centre
for Returns Division (ECRet Division), which is part of the Operational Response Division;
the Capability Programming Office (CAP) and the Training Unit (TRU) which are part of the
Capacity Building Division; and the Fundamental Rights Officer (FRO) who reports directly
to the Management Board.

21 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European
Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624 (https://eur-lex.europa.eu/
eli/reg/2019/1896/0j).

22 Article 51(2).

23 Article 51(1).

24 Article 29 of Regulation (EU) 2016/1642 was then replaced by Article 51 of Regulation (EU) 2019/1896.
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Monitoring within the
framework of the Pool

Article 8(6) of Directive 2008/115/EC (Return Directive) requires “Member States [to] pro-
vide for an effective forced-return monitoring system.” Hence, the pool of forced-return
monitors consists of monitors who are members of competent bodies in Member States
that carry out forced-return monitoring activities in accordance with this article.

The pool is a subsidiary mechanism of the national monitoring system and is activated
whenever a Member State requests a monitor from the pool, either because no monitor is
available in the Member State for a specific forced-return operation or because the Mem-
ber State does not have an effective monitoring system in place. The monitors deployed
from the pool replace the national monitoring system of the requesting Member State
during a specific forced-return operation.

During return operations coordinated by Frontex, the activity of the forced-return
monitor from the Pool is to provide support, on demand, for the national monitor-
ing system of the requesting Member State.

Monitoring carried out by monitors from the Pool means that a contingency of a Member
State is monitored at their request by a monitor from another Member State. It isimportant to
note that the monitor from the Pool requested by a Member State to participate in monitor-
ing a return operation monitors that specific contingency, not the entire operation; however,
other participating Member States (PMS) may agree that the same monitor also monitors the
return operation on their behalf?® A requesting Member State can be either the organising
Member State (OMS) or a PMS; in practice, it is usually the OMS that requests a monitor from
the Pool. The Member States can also request more than one monitor from the Pool.

With the exception of collecting return operations (CRO), where the physical presence of a
monitor is mandatory?, Regulation (EU) 2019/1896 does not clearly specify the obligation

25 Article 16(4) of the Code of Conduct for Return Operations and Return Interventions Coordinated or Organised by
Frontex (2018) specifies that “[wjhen feasible and subject to prior agreement between the MS concerned, forced-return
monitors may also monitor on behalf of other MS taking part in [a return operation].”

26 In line with Article 50(3) of Regulation (EU) 2019/1896 “[...] At least one Member State representative, and one
forced-return monitor from the pool established under Article 51 or from the monitoring system of the participating Mem-
ber State, shall be present throughout the entire return operation until arrival at the third country of return.
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to physically monitor all forced-return operations.?’ However, Frontex advises physical
monitoring of all forced-return operations by charter flights to safeguard their compli-
ance with fundamental rights.

27 According to Article 50(5) of Regulation (EU) 2019/1896 “[e]very return operation organised or coordinated by the
Agency shall be monitored in accordance with Article 8(6) of Directive 2008/115/EC. The monitoring of forced-return op-
erations shall be carried out by the forced-return monitor on the basis of objective and transparent criteria and shall cover
the whole return operation from the pre-departure phase until the handover of the returnees in the third country of return.
The forced-return monitor shall submit a report on each forced-return operation to the executive director, the fundamental
rights officer and to the competent national authorities of all the Member States involved in the given operation. If nec-
essary, appropriate follow-up shall be ensured by the executive director and competent national authorities respectively”.



THE POOL OF FORCED-RETURN MONITORS: Guidelines for Monitors

Role of the forced-return
monitors of the Pool

The role of the forced-return monitors in the Pool is to observe, analyse and report on
whether the return operation was conducted in a humane manner, respectful of the digni-
ty of the person and in compliance with fundamental rights as enshrined in the EU Charter
of Fundamental Rights, applicable international human rights law and national legislation.
They monitor the whole return operation from the pre-departure phase until the hando-
ver of the returnees in the third country of return.?® After the return operation, they submit
a report to the Frontex executive director, the fundamental rights officer and to the com-
petent national authorities of all the Member States involved in the given operation.? The
monitor of forced-return operations has no powers of intervention and should, therefore,
never intervene.

Monitoring is a tool for reinforcing observance of fundamental rights during a forced-re-
turn operation. It is a way of verifying that those carrying out the forced-return operation
uphold the fundamental rights of returnees during the whole process. Monitors play a
preventive role through their presence during forced-return operations and can help to
ensure there is a greater level of accountability in the event of actions or omissions by
officials carrying out the forced-return operation that contravene the EU Charter of Fun-
damental Rights, applicable international human rights law and national legislation. The
presence of monitors observing and reporting on the forced-return operation means that
those responsible for carrying out the return operation can be held accountable for the
actions they take, or fail to take, during the operation.

The task of the forced-return monitor is to focus on how the return operation is conduct-
ed. The Pool's mandate does not allow monitors to question the decision, or enforcement
of the decision to return a third-country national, though they can note down any com-
plaints returnees make about the decision to return them, in their reports about the re-

28 According to Article 50(5) of Regulation (EU) 2019/1896 “[e]very return operation organised or coordinated by the
Agency shall be monitored in accordance with Article 8(6) of Directive 2008/115/EC. The monitoring of forced-return opera-
tions shall be carried out by the forced-return monitor on the basis of objective and transparent criteria and shall cover the
whole return operation from the pre-departure phase until the handover of the returnees in the third country of return. [...]"
29 According to Article 50(5) of Regulation (EU) 2019/1896 “[...] [t]he forced-return monitor shall submit a report on each
forced-return operation to the executive director, the fundamental rights officer and to the competent national authorities
of all the Member States involved in the given operation. If necessary, appropriate follow-up shall be ensured by the exec-
utive director and competent national authorities respectively”.

29




. . . .

30

THE POOL OF FORCED-RETURN MONITORS: Guidelines for Monitors

turn operation.® It is important to note that transfers from one Member State to another,
which are regulated under the Dublin Regulation, do not qualify as returns in the sense
outlined in the Return Directive. Therefore, the Return Directive’s obligation to effectively
monitor forced-returns does not cover these transfers.™

A forced-return monitor is consequently tasked with observing and gathering informa-
tion in order to produce a report on whether the forced-return operation was conducted
in compliance with fundamental rights. Observance of fundamental rights is expected to
be enhanced through continuous evaluation of the return operations and improvements
that are made to them based on the reports and recommendations made by monitors.

Forced-return monitors should be independent from the State and/or the organisation en-
forcing the return so that they are not bound by the orders of the members of the return oper-
ation carrying out the forced-return operation. They should also preferably not have been in-
volved in providing services such as legal advice or psycho-social counselling, to the returnee
beforehand. These measures are important to safeguard the objectivity and independence of
the monitor. Thus, when a State nominates a monitor, the monitor’s independence from that
State should be guaranteed. As mentioned above, under no circumstances can a forced-re-
turn monitor working in the Pool question or examine the legality of the return decision.

As described in further detail below??, a forced-return monitor is a member of the national
body of a Member State that is responsible for forced-return monitoring in accordance
with Article 8(6) of Directive 2008/115/EC or a fundamental rights monitor employed as
statutory staff of Frontex in line with Article 110(1) of Regulation (EU) 2019/1896%, who
carries out independent monitoring of return operations as well as return interventions
throughout their duration.

30 The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
standards include allowing returnees to lodge last-minute applications for asylum. In some countries a representative
from the national authorities is assigned to the return operation to allow any last-minute asylum application to be
lodged, including before a judge.

31 The Dublin (Ill) Regulation (No 604/2013) of the European Parliament and the Council, in force from 1January 2014
and replacing the 2003 Dublin (II) Regulation (No 343/2003) sets out the criteria and mechanisms for determining which
EU country is responsible for examining an asylum application. Article 3(1) of the Dublin Regulation No. 604/2013, re-
quires that EU Member States examine any application for international protection lodged by a third-country national
or a stateless person and that such application be examined by one single Member State. The objective is to avoid
asylum seekers being sent from one country to another, and to prevent abuse of the system by the submission of several
applications for asylum by one person. The criteria for establishing responsibility to examine an asylum application run,
in hierarchical order, from family considerations, to recent possession of a visa or residence permit in a Member State,
to whether the applicant has entered the EU irregularly, or regularly. Among the various criteria listed in the Dublin
Regulation, the State responsible for allowing the applicant to enter the common area (specifically if entered irregularly,
Article 15, Chapter Ill), is typically determined to be the State responsible for reviewing the application (Chapter I of the
Dublin Regulation). (http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013R0604)

32 See profile of a forced-return monitor.

33 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European
Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624.
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In order to fulfil the professional standards expected, monitors need to exercise neutrality,
confidentiality, and ethical commitment and have an acute understanding of the impor-
tance of the monitor’s report. In order to be able to fulfil their role and tasks, the monitor
has to understand and accept the mandate and responsibilities of the officials in charge of
the operation, in particular the escort officers and escort leaders.
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How does monitoring
reinforce observance of
fundamental rights?

Monitors from the Pool of forced-return monitors must observe and report on the whole
return operation. In accordance with Article 50(3) of Regulation (EU) 2019/1896 on the
European Border and Coast Guard “The monitoring of forced-return operations shall be
carried out by the forced-return monitor on the basis of objective and transparent criteria
and shall cover the whole return operation from the pre-departure phase until the handover
of the returnees in the third country of return”.

The following definition of forced-return monitoring helps to clarify how monitoring re-
inforces the observance of fundamental rights:

Forced-return monitoring is an activity during which a return operation is observed,
analysed and reported on whether it was conducted in a humane manner, respectful
of the dignity of the person and in compliance with fundamental rights as enshrined
in the EU Charter of Fundamental Rights and applicable international human rights
law. The monitor of forced-return operations has no powers of intervention and thus
should never intervene.

Forced-return monitors must know and understand their mandate during a forced-return
operation and always use this mandate as a framework for their actions. Monitors must
have knowledge and understanding of the international human rights standards relevant
to their role during the operation. This knowledge can be gained through participation
in training on fundamental rights, and by regular consultation with colleagues and/or
supervisors on the various aspects of fundamental rights monitoring. In this regard, all
monitors of the Pool have to complete the same course for forced-return monitors and
participate in other related events organised by Frontex for the Pool.

It is important to note that during return operations coordinated by Frontex, the Frontex
Code of Conduct for Return Operations and Return Interventions coordinated or organ-
ised by Frontex3*, which complements the provisions of the Frontex Code of Conduct for

34 http://195.13.183.215/moodle/pluginfile.php/18084/mod_resource/content/1/Code_of_Conduct_for_Return_Opera-
tions_and_Return_Interventions.pdf
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all persons participating in Frontex activities®, also applies to the monitors. Monitors thus
have to be conversant with the content of these Codes of Conduct.

Monitoring can act as control mechanism in return practices and can be a tool for a
greater level of transparency to ensure that return operations are carried out in line with
fundamental rights standards. The presence of independent monitor(s) accurately and
impartially monitoring the operation and submitting their reports can lead to increased
awareness among those conducting the return operations about the importance of com-
plying with human rights law and adhering to the rules and standards set by national,
regional and international bodies. The unbiased and neutral reporting by an independent
monitor contributes to creating greater transparency, and serves the interest of both the
returnees and the enforcing authorities:

+ For the returnee, a monitor’s report can provide evidence for supporting, for exam-
ple, possible claims of mistreatment and excessive use of force?$;

+ For the escorts and the escort leader (EL), a report can be used as evidence in in-
vestigations by an independent authority into the claims or accusations to clear the
escorts if the allegations prove to be unfounded.*

Monitors must be objective. Therefore, it is crucial they gather as much information as
possible, especially through dialogue with the officials responsible for carrying out the
operation, throughout every phase of the operation.

Reporting is the final step in the monitoring process, the ultimate aim of which is to safe-
guard the fundamental rights of the returnees. Therefore, the monitoring reports must be
objective, precise and accurate to clearly document possible violations of fundamental rights
during the forced-return operation. The reports should also include other observations and
recommendations on steps to improve the way a forced-return operation is conducted and
raise standards of protection. They should also report good practices, as applicable.

Monitoring reports together with reports submitted by the Organising Member State
(OMS) and/or Frontex, may be used in investigations following claims or accusations
against officials. Similarly, monitoring reports serve as an important tool to continuously
evaluate and revise future return operations by taking corrective measures, where required.

35 https://frontex.europa.eu/assets/Publications/General/Frontex_Code_of_Conduct.pdf

36 The term ‘use of force’ means any type of physical intervention used on another person.

37 Areport submitted by independent personnel from the law enforcement body (or private security personnel) imple-
menting the return operation is considered relevant as it circumvents the possibility of the application of the so called
“blue code”, an allegedly unwritten rule amongst law enforcement personnel that might impede officers from reporting
the misconduct of fellow officers.
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Key tasks and responsibilities
of a forced-return monitor

A forced-return monitor has a number of specific tasks and responsibilities to perform
during the course of the different phases of a forced-return operation. These are de-
scribed in more detail under the various headings below. The following are a forced-re-
turn monitor’s key tasks and responsibilities:

+ Report on whether the forced-return operation was conducted in a humane man-
ner and in compliance with fundamental rights®;

+ Report on whether returnees were treated respectfully and in compliance with fun-
damental rights;

+ Report on whether any use of force was in line with the rules set out in the Imple-
mentation Plan, did not exceed reasonable force and was used with due respect for
the returnee’s rights, dignity and physical integrity;

+ Report on the returnees’ behaviour towards the escort officers and other partici-
pants3s;

+ Report on any other incidents;

+ Maintain a position where they can properly observe the return operation, but
without obstructing the work of the escort officers or hampering the effectiveness,
security, or safety of the operation;

38 A monitor needs to observe fundamental rights compliance in forced-return operations, paying particular atten-
tion to the following rights: right to life; right to liberty and security; prohibition of torture and inhuman or degrading
treatment or punishment; prohibition of refoulement; right to human dignity; right to non-discrimination; freedom of
thought, conscience and religion; access to information; right to health; access to food and water as basic needs; rights
of vulnerable groups (Vulnerable persons include minors, unaccompanied minors, persons with disabilities, elderly peo-
ple, pregnant women, victims of human trafficking, single parents with small children, persons with medical conditions,
and persons who have been subjected to torture, rape, or other serious forms of psychological, physical, or sexual
violence); right to family unity; rights of the child/best interest of the child; right to personal data protection; right to
privacy; right to property; right to complaint/good administration.

39 The term ‘participant’ means any person, including escorts, monitors, interpreters and medical staff taking part in
a return operation or return intervention, other than the returnee (see Article 3(b) of the Code of Conduct for Return
Operations and Return Interventions Coordinated or Organised by Frontex (2018).
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+ Collect all the relevant facts during the pre-departure, in-flight, arrival and return
flight phases focusing on the questions: What do | see? What does it mean? What
needs to be improved (bad practice) or multiplied (good practice)?

+ Respect the principles of accuracy, confidentiality, impartiality, and non-discrimi-
nation at all times;

+ May address the escort leader with any observations or questions at an opportune
moment;

+ Indicate when information was received from third-parties;

+ Make recommendations to end or improve bad practices or ones to spread good
practices based on the facts they have observed and where applicable, address
them to the relevant stakeholders.

What it means to be a forced-return monitor
The essential questions the monitor should ask themselves are:
+ What do | see and hear?

+ What does it mean?

+ What aspects of the return operation need to be improved and what aspects work
well that could be duplicated elsewhere?

In order to fulfil their duties, forced return monitors should:
+ Have the necessary training in forced-return monitoring;

+ Be physically, medically and psychologically fit to perform the duties of a forced-re-
turn monitor;

+ Demonstrate the maturity and emotional stability to be able to perform their tasks
as a forced-return monitor;

+ Have very good knowledge of the procedures, and the duties and rights of all the
officials involved;

35




. . . .

THE POOL OF FORCED-RETURN MONITORS: Guidelines for Monitors

Follow the principles of accuracy, confidentiality, impartiality and non-discrimina-
tion;

Carry out their assigned tasks in a dutiful, timely, and accurate manner throughout
the forced-return operation;

Know what coercive measures are permitted;

Have access to all the necessary information prior to and during the return oper-
ation;

Keep calm in all situations;

Maintain a professionally distant manner throughout the entire return operation;
Be impartial and objective towards all parties involved in a forced-return operation;
Be able to distance themselves emotionally;

Respect confidentiality and not disclose any information gained while fulfilling
their monitoring obligations to any other parties besides those clearly stated in the

reporting criteria;

Have the necessary equipment, such as a pen and notebook during the return op-
eration and a username, password and device to access the reporting application.

Profile of a forced-return monitor?°

Pursuant to the Frontex Management Board Decision 40/2020 of 26th November 2020,
the number of forced-return monitors to be made available to the Pool shall be composed
of a minimum of:

a)

b)

fifty forced-return monitors to be nominated by the Member States; and

five fundamental rights monitors, acting as forced-return monitors, to be nomi-
nated by the Fundamental Rights Officer on the basis of Article 109(3)(c) of the
Regulation.

40 The Frontex Management Board adopted Decision MB 40/2020 of 26 November 2020 with the revised the profile
for a forced-return monitor and set out determining the number of forced-return monitors to be made available to the
pool of forced-return monitors.
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Definition

A forced-return monitor is a person from a national body of a Member State competent
for forced-return monitoring in accordance with Article 8(6) of Directive 2008/115/EC or
a fundamental rights monitor employed as statutory staff of the Agency who carries out
independent monitoring of return operations as well as return interventions throughout
their duration. Forced-return monitors do not intervene during the execution of the re-
turn operation or return intervention.

Indicated tasks and functions

+ To monitor fundamental rights compliance in return operations as well as in return
interventions, in line with national legislation and regional, EU and international
fundamental rights standards, and in particular to observe whether fundamental
rights are complied with, legal obligations met and returnees are treated in a hu-
mane manner in respect of the dignity of persons.

+ Toreport the findings in relation to fundamental rights compliance in return opera-
tions and return interventions to the Executive Director, to the Fundamental Rights
Officer and to the competent national authorities of the Member States taking part
in the given operation or intervention.

Qualifications and experience required
A forced-return monitor has to have knowledge and understanding of:
+ Fundamental rights obligations, in particular fundamental rights protection in the
context of return operations such as human dignity, respect for the principle of
non-refoulement, the necessity and proportionality principles and the duty of pre-

caution in the context of use of force and measures of restraint;

+ The principle of non-discrimination and the right to complain to the competent
authorities;

+ The Return Directive (2008/115/EC), the Council of Europe’s Twenty Guidelines on
Forced Returns (2005)#, the standards of the European Committee for the Preven-

41 Adopted by the Committee of Ministers on 4 May 2005 at the 925th meeting of the Ministers’ Deputies of Council
of Europe.
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tion of Torture and Inhuman or Degrading Treatment or Punishment (CPT)*? as well
as other applicable procedures, laws and recommendations related to return oper-
ations and return interventions;

+ International and European standards on child protection®, other vulnerable
groups as well as gender aspects, including those reflected in the Frontex Guide
for Joint Return Operations by Air (JROs)*, the Return Handbook* and/or further
guidelines on this matter;

¢ Cultural and social contexts of the returnees.
A forced-return monitor has to be able to:

+ Impartially observe fundamental rights compliance in return operations and return
interventions;

+ ldentify conduct which raises concerns from a fundamental rights point of view and
link this to the relevant legal standards;

+ Draft a detailed monitoring report in accordance with the procedures and report-
ing tools, outlining all relevant information as well as detailing relevant observa-
tions, including recommendations as well as good practices and lessons learned
concerning return activities;

+ Demonstrate flexibility, openness and resilience to face the complexities of the role.
In addition, a forced-return monitor shall:

+ Exercise the appropriate level of autonomy and the good ability to assess and act
adequately in complex situations in the process of monitoring return operations
and return interventions.

Eligibility criteria

To be eligible to join the pool of forced-return monitors, a person must meet the following
criteria:

42 Council of Europe, https://www.coe.int/en/web/cpt/standards
43 The required knowledge will be applicable for a limited number of monitors.
44 Guide for Joint Return Operations by Air coordinated by Frontex issued on 12.05.2016;

45 Commission Recommendation (EU) 2017/2338 of 16 November 2017 establishing a common ‘Return Handbook’ to
be used by Member States’ competent authorities when carrying out return-related tasks (OJ L 339, 19.12.2017, p. 83).
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+ Be a member of a competent body in a Member State that carries out indepen-
dent forced-return monitoring in accordance with relevant international, EU and
national law, or for statutory staff of the Agency, be nominated by the Fundamental
Rights Officer on the basis of Article 109(3)(c) of the Regulation;

+ Possess knowledge, skills and competences as described under “3. Qualifications
and experience required”;

+ Have undergone advanced training relevant to the tasks and powers of a forced-re-
turn monitor. In particular, this training should cover relevant Union and interna-
tional law, including on fundamental rights, access to international protection, pro-
tection of children and other persons in vulnerable situations, gender aspects;

+ Have experience in monitoring return operations, readmissions and/or places of
detention or deprivation of liberty or other similar areas, preferably in a migration

context;

+ Have an adequate knowledge of the English language (equivalent to CEFR level
B2);

+ Be able to physically and psychologically cope with the tasks, including the ability
to remain patient and calm in challenging situations.

In addition, the following would be advantageous:

+ Experience in cooperating or working with the Agency, relevant national author-
ities and/or with international or non-governmental organisations in the area of
returns;

+ Specific expertise in child protection;

+ Experience of working with children/other vulnerable groups;

+ Knowledge of languages spoken in countries of destination of return operations;

+ Knowledge and/or experience in de-escalation and/or mediation techniques and
methodologies;

+ Basic medical knowledge;

+ Training on emergency procedures on board aircraft.

39

A A



. . . .

THE POOL OF FORCED-RETURN MONITORS: Guidelines for Monitors

Communication platform for the pool of forced-return monitors
Frontex maintains a communication platform for the Pool’s forced-return monitors on
the Frontex One-Stop-Shop (FOSS). FOSS is the Agency’s platform for sharing informa-
tion with Member States, Schengen-Associated-Countries and other designated partners.
This platform is set up to allow the monitors to exchange information with each other. It
enables them to:

+ Download the monthly calls for return operations;

+ View and upload events in the calendar via the FRO;

+ Raise various work-related issues via a discussion forum;

+ Download general information and background documents relevant to their work;

+ Upload documents via the FRO that they wish to share;

+ Access information about the way the Pool functions;

+ Contact other users on various work-related issues.
The Secretariat of the Pool and the Information Fusion Centre (IFC) maintain the commu-
nication platform for the Pool’s forced-return monitors on FOSS*. The FRO is the content
owner of the communication platform, while the IFC is responsible for technical support

and maintenance of the communication platform. Monitors can request access to the
platform via their National Frontex Point of Contact (NFPOC) in their country.

46 https://foss.frontex.europa.eu/PlatformforForcedReturnMonitors/tabid/4240/Default.aspx.
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Types of forced-return
operations

In line with Article 2(27) of Regulation (EU) 2019/1896 “return operation’ means an opera-
tion that is organised or coordinated by the European Border and Coast Guard Agency and
involves technical and operational reinforcement provided to one or more Member States
under which returnees from one or more Member States are returned, either on a forced or
voluntary basis, irrespective of the means of transport’.

During chartered forced-return operations coordinated or organised by Frontex (national
return operations — NROs, joint return operations — JROs and collecting return opera-
tions — CROs), escorts accompany individuals being returned.*” When a return operation
is being organised (including NROs, JROs, and CROs), the country or countries of return
selected for that particular return operation depends on the number of nationals from
that country waiting to be returned, the travel documents available and the conditions
applied by the country of return regarding the return of nationals. Such conditions may
include whether the country of return accepts charter flights, readmission agreements or
the ability of the country of return to receive the returnees. The ability to resolve practical
arrangements and co-operation between the Member State(s) carrying out the return
operation and the country/countries of return will determine the success or otherwise of
the return operation.

According to Council of the European Union Decision 2004/573/EC, and the Common
Guidelines on security provisions for joint removals by air attached to the decision, further
endorsed in Article 8(5) of Directive 2008/115/EC, one organising Member State (OMS) is
responsible for organising joint removals by air. Frontex provides the necessary assistance
and, either at the request of a Member State, or on the basis of its own proposal, coordi-
nates and jointly organises the operations.

In return operations coordinated by Frontex, the Frontex Code of Conduct for Return
Operations and Return Interventions coordinated or organised by Frontex, applies to all
participants of the operation. This code of conduct (CoC) outlines the general principles

47 Areturnee can also be forcibly returned by scheduled flight (i.e. normal passenger flights with an airline to a sched-
uled destination carrying other passengers), and in most of these cases the returnee is accompanied by escorts, if they
are being forcibly returned. In certain cases, however, if the returnee is cooperative, does not oppose the return and a
risk assessment has been carried out, they might only be accompanied to the aircraft by the escorts who then wait until
the aircraft departs. In some cases, the authorities in the country of return will come to the gate when the aircraft arrives
to pick the person up; in other cases, the person will just disembark the aircraft on their own.
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related to the respect for fundamental rights, cooperation with returnees, and standards
for the use of coercive measures, as well as related to the organisation of the removal and
effective forced-return monitoring. In this regard and pursuant to the Article 15(2) of the
CoC, Member States taking part in a return are required to ensure that they have an effec-
tive forced-return monitoring system in place. In return operations coordinated by Fron-
tex, the OMS tells Frontex in advance about the planned return operation. All operational
information is included in the Frontex Application for Returns (FAR)* where the OMS, PMS
and Frontex interact in real time during the organisation of the return operation.

National Return Operations - NROs

National Return Operations (NRO) to return third-country nationals who are subject to in-
dividual return decisions issued by the respective Member State (taken by a court or com-
petent administrative body of the Member State) to a country of return, are organised and
carried out via charter flight by the respective Member State in coordination with Frontex
and the country of return. The Member State organises the national escorts and all the
necessary support staff who will be on the flight. This also includes medical personnel
and interpreter(s), if required. In addition, the Member State arranges for the participation
of forced-return monitor(s) who can also be requested from the Pool. Prior to departure,
the authorities of the Member State are required to carry out a medical examination of a
returnee, where they are known to have a medical condition or where medical treatment
is required. This is subject to the returnee’s agreement. Individuals can only be returned if
they are considered by a doctor to be fit to travel. The processing of medical information
related to the returnee must be carried out in line with relevant data protection legislation
regarding use of personal data.

Joint Return Operations - JROs

Joint Return Operations (JRO) are those that are organised when third-country nationals
who are subject to individual return decisions made by a court or competent administra-
tive body of a Member State, are returned from different Member States using a chartered
aircraft. Therefore, JROs involve more than one Member State and returnees from more
than one Member State. Usually, one Member State organises the JRO (referred to as the
Organising Member State, OMS) and other States participate (referred to as the Partici-
pating Member States (PMS)).

48 FAR s an online tool to coordinate the organisation of forced-return operations and is accessible only to Frontex and
return-enforcing institutions in MSs. FAR is part of the Integrated Return Management Application (IRMA).
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The OMS organises, prepares and manages the return operation and ensures that a med-
ical doctor/and or nurse and interpreter(s) is present, if required. During a JRO, the escort
leader of the OMS is the head of the operation. They have the final say regarding the im-
plementation of the operation. However, everyone on board the aircraft, including the
head of the operation, escorts, Frontex personnel, etc., has to follow the orders of the pilot
in command (PIC), who has the ultimate say in situations that might endanger the flight. In
some countries, a representative from the national authorities responsible for the return is
also on the flight to support the administrative handover process in the country of return.
In the case of a JRO coordinated by Frontex, a member of the European Centre for Returns
Division (ECRet Division) might participate as coordinator and observer in the JRO ensur-
ing, among other tasks, that it is carried out in accordance with the Frontex Code of Con-
duct for Return Operations and Return Interventions coordinated or organised by Frontex.

In JROs, the returnees, accompanied by escorts of the respective PMS, normally travel
from their country of departure to where the hub of the forced-return operation is located
in the OMS. This part of the journey, i.e. from the country of departure to the hub, is also
referred to as the national feeder. Once they arrive at the hub of the return operation, the
returnees and escorts from all the PMS board the main chartered aircraft being used to
transport returnees to the country(ies) of return. En route to a specific country of return,
the chartered flight may also land in another Member State to pick up other returnees and
escorts located there (stopover).*

In a JRO, only returnees who are considered by a doctor to be fit to travel may be removed
from the country and the OMS must refuse to allow the removal of a person who is not fit
to travel. Where a returnee is known to have a medical condition or where medical treat-
ment is needed, the authorities of the Member State are required to carry out a medical
examination, subject to the returnee’s agreement. All PMS have to inform the OMS in
advance about any medical condition a returnee has which would need special care and
attention. The processing of any medical information related to the returnee must be car-
ried out in line with relevant data protection legislation regarding use of personal data.*®

From the beginning of a JRO and throughout its duration, those involved in the return
operation from the OMS and PMS, including medical staff and interpreters should com-
municate and cooperate respectfully with returnees. Throughout the entire return oper-
ation, individual, ongoing and dynamic risk assessment of the returnees based on factors
such as previous behaviour and removal history should be taken into account. The use of

49 In practice, JROs normally only stop once as they tend to be quite long.

50 Article 8 of the Code of Conduct for Return Operations and Return Interventions Coordinated or Organised by
Frontex.
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coercive measures may be used only when strictly necessary on returnees who refuse or
resist removal, or in response to an immediate and serious risk of the returnee escaping,
causing injury to themselves or to a third party, or causing damage to property.>! The use
of coercive measures must be proportional, must not exceed reasonable force, and must
be carried out with due respect for the returnee’s rights, dignity, and physical integrity.>

The safety of everyone in the JRO, including all the participants, returnees, as well as the
crew is paramount. If a returnee’s resistance to be being removed puts the possibility of
being able to carry out the operation safely at risk, the escort leader from the OMS can
suspend it and send the returnees back to the appropriate holding facility. The details are
set out in Article 4(3)*® of the Frontex Code of Conduct for Return Operations and Re-
turn Interventions coordinated or organised by Frontex and are covered in more detail in
Chapter 7 on the use of force and means of restraint. However, it is important to note that,
as long as the safety of the returnees and other participants is guaranteed, the operation
will continue, even if the returnee is resisting removal. Force and/or means of restraint
may be used in such a situation in order to enforce the return, while respecting the funda-
mental rights of the individual.

Collecting Return Operations — CROs

A Collecting Return Operation (CRO) coordinated by Frontex is a return operation ini-
tiated by an OMS for which the aircraft and forced-return escorts are provided by a
third-country of return (TCoR) and where the returnees are handed over to the escorts
of a third-country of return by the OMS/PMS on the territory of a Member State. As with
the other types of return operations, the purpose of a CRO coordinated by Frontex is to
remove third-country nationals who are subject to individual return decisions issued by
the respective Member State(s) from the territory of one or more Member States to their
respective country of origin or third country of return.

TCoRs subject to CROs need to fulfil the following specific requirements and conditions:

+ The escorts of the third country of return need to be trained by Frontex according
to the standards set at EU level prior to their participation in a CRO coordinated by
Frontex;

51 Article 7(2) of the Code of Conduct for Return Operations and Return Interventions Coordinated or Organised by
Frontex.

52 Article 7(1) of the Code of Conduct for Return Operations and Return Interventions Coordinated or Organised by
Frontex.

53 Article 46(4) of Regulation 2019/1896 states that “[t]he executive director shall, after consulting the fundamental rights
officer and informing the Member State concerned, withdraw the financing for any activity by the Agency, or suspend or ter-
minate any activity by the Agency, in whole or in part, if he or she considers that there are violations of fundamental rights
or international protection obligations related to the activity concerned that are of a serious nature or are likely to persist.”
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+ All participants need to ensure full compliance with the Charter of Fundamental
Rights, including respect and dignity for all persons during the entire operation,
with the Frontex Code of Conduct for Return Operations and Return Interventions
coordinated or organised by Frontex and the Frontex General Code of Conduct;

+ The Guide for Joint Return Operations by Air coordinated by Frontex shall apply,
especially in the aspects related to fundamental rights and use of force and means
of restraint.

Although during a CRO the technical and administrative handover of returnees as well
as handover of the personal belongings and luggage takes place on the territory of a
Member State before the flight departs, according to Article 50(3) of Regulation (EU)
2019/1896, the forced-return operation still needs to be monitored during the flight until
the plane arrives in the third country of return4. Specifically, Article 50(3) of Regulation
(EU) 2019/1896 specifies that “[...] [a]t least one Member State representative, and one
forced-return monitor from the pool established under Article 51 or from the monitoring
system of the participating Member State, shall be present throughout the entire return
operation until arrival at the third country of return.” Therefore, the monitor is mandated to
observe whether the entire CRO is conducted in compliance with fundamental rights. In
this regard, Article 50(3) of Regulation (EU) 2019/1896 specifies that “[...] [t]he participating
Member States and the Agency shall ensure that the respect for fundamental rights, the
principle of non-refoulement, the proportionate use of means of constraints and the dignity
of the returnee are guaranteed during the entire return operation”. Monitoring ends once
the flight arrives in the country of return, as the handover of returnees to the national
authorities already took place on EU territory.>

54 Third country monitors on board a CRO coordinated by Frontex are an additional safeguard for fundamental rights
compliance and for follow-up of possible incidents involving third country of return escorts on the flight. However, their
mandate is entirely national and therefore, it is not sufficient to only have a third-country monitor on board the CRO.
As a result, monitoring from the pool or the national monitoring system must be ensured. Monitors shall exchange
information with the third country monitor, in particular if a returnee is considered vulnerable or there are security
considerations.

55 The escort leader and escorts of the third country of return are trained by Frontex and understand the monitor’s role
and mandate. The monitor’s report of a CRO should cover the relevant phases of a forced-return operation including
the in-flight phase and disembarkation in the third country of return.
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Phases in a forced-return
operation

1. Pre-Departure 3. Arrival
Phase Phase

2. In-Flight 4. Return-Flight
Phase Phase

Where there are several countries of return, there are also several in-flight and arrival phases.
Pre-departure phase

The pre-departure phase covers the period from leaving the (temporary) holding facility
until embarkation on the aircraft. In this phase, the physical security check (body search)
of the returnee(s) is conducted, the escort team is briefed and the returnee may stay in a
holding/waiting/detention facility at the place of embarkation. The pre-departure phase
ends after embarkation on the aircraft.>

[Contact talks/risk 2. Physical security JRO: 4. Transportation
assessment with all check at the facility of PMS returnees from
returnees] holding the returnees the national port of

departure to the hub
of the JRO (national
feeder)

1. Briefing of the 3. Transfer of the
national escort team returnees from the
and monitor by the holding facility to the
escort leader port of departure

56 With JROs, this phase begins at the hub, meaning that returnees escort teams and monitors from the PMS have
already completed all phases of pre-departure, in-flight (or on board a bus/ train) up to the arrival at the hub of the JRO,
where the procedures start anew when they join the JRO.

46



THE POOL OF FORCED-RETURN MONITORS: Guidelines for Monitors

JRO: 5. Briefing of all JRO: 7. Meeting 9. Transport to the
escort leaders, mon- and exchange of aircraft at the port of
itors, observers and information between departure

Frontex representative the monitors (where

at the hub by the relevant)
head of operation
(OMS)

6. Returnees in the 8. Security check of 10. Embarkation on
waiting area at the returnees at the port the aircraft
port of departure of departure (JRO:
hub)

In-flight phase

The in-flight phase begins once every passenger has boarded the aircraft and the door
of the plane door has been closed. It ends with the arrival at the final destination, i.e. the
country of return or, in the case of an unsuccessful return, back to the country of depar-
ture, including transit via another country.

1. Transportation of returnees on flight to the country
of return

2. Stopover - if applicable, e.g. to collect other returnees
(with their escorts) and /or in a country of return for
some returnees (if the operation includes several coun-
tries of return). In case of a stopover, the in-flight
phase applies again.
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Arrival phase

The arrival phase covers the period starting from arrival at the country of return, and ends
when the returnees are handed over to the national authorities in the country of return,
or in the case of an unsuccessful return, with the handover to the authorities back at the
country of departure.

1. Arrival by aircraft in the 3. Overnight stay - if
country of return applicable

2. Handover of
returnees to the
authorities in the
country of return

Return-flight phase

The return-flight phase covers the period starting after the handover procedure in the
country of return until arrival at the airport of departure (hub in the case of JROs).

1. Return to the country of depar- 3. Handover of unaccepted return-
ture (JRO: hub) ees to the authorities back in the
country of departure

(JRO: hub) - if applicable

2. Debriefing during the return leg
(in the case of unaccepted return-
ees, debriefing with the monitor
may take place upon arrival in the
country of departure)

Collecting Return Operations (CRO) — main phases

CROs are initiated by an OMS, in which the escorts and the main chartered flight are
provided by a country of return and where returnees are handed over to the escorts of
the country of return by the OMS/PMS on the territory of a Member State. CROs only
include the pre-departure phase and one or several in-flight phases. The handover of the
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returnees to the authorities of the country of return has already been done during the
pre-departure phase.

Where there are several countries of return, there are several in-flight phases.
Advance party from the TCoR:

In a CRO, the advance party consists of representatives from the authorities of the
third-country of return (TCoR) who travel to the OMS territory, and/or to the main hub
of embarkation in the EU, the day before the operation in order for the OMS and/or PMS
to fulfil the roles and responsibilities listed below. An advance party should consist of not
more than three people, one of whom may also be a doctor. It is highly recommended that
an advance party be organised for a CRO to help finalise the details of the operation and
ensure its success.

Roles and responsibilities:
The OMS and/or the PMS that is hosting the advance party from the TCoR has the
following roles and responsibilities during the organisation and implementation of
CROs:

a) Pre-Return phase:

+ Keeping in contact with the advance party.

+ Providing the advance party delegation with the necessary information about
the returnees and information on the travel documents that they have.

+ Arranging travel for the TCoR advance party including adequate accommoda-
tion if they need to stay over.

b) Pre-Departure phase:

+ On the day of the operation, the Member State escort leader meets the mem-
bers of the advance party and drives them to the secured operational area for
the start of the pre-departure phase process.

+ The OMS escort leader, and/or the PMS escort leader hosting the advance party
delegation conducts a briefing to explain how the operation is being organised
and update them on developments about the return operation.
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+ Assisting them during the whole handover procedure.

+ Keeping them updated and facilitate information exchange among all participants
involved in the return operation.

+ The OMS escort leader will be in charge of the operational briefing prior the depar-
ture with all participants, including the advance party representatives.

The representatives from the advance party have the following roles and responsi-
bilities during the organisation and implementation of CROs:

a) Pre-Return phase

+ Providing the OMS and/or the PMS hosting the advance party with information
about the officers and other members (e.g. doctor or monitor) in their delegation.

b) Pre-departure phase

+ Remaining in contact with OMS/PMS escort leaders for updates on latest devel-
opments in the operation and for information relating to the risk assessments
that have been carried out.

+ Carrying out the administrative handover of the returnees, which includes veri-
fication and acceptance of the travel documents as well as acknowledgement of
the protocol document between MS and TCoR related to the handing over of all
administrative and personal belongings of the returnees.

+ Participating in the operational briefing conducted by the OMS escort leader
prior to embarkation and departure.

¢) Arrival phase
+ On arriving at the third country of return, participating in the debriefing con-

ducted by the Frontex representative, or by the OMS representative, with all the
participants involved.

1. Pre-departure phase 3. Arrival phase

2. In-flight phase
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[Contact talks/risk
assessment with all
returnees]

1. OMS and PMS:
Briefing between
the escort team and
monitor by the escort
leader

7. Meeting and exchange
of information between
the Member States’ mon-

5. Briefing between
the Member States’

2. Physical security
check at the facility
holding the returnees
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4. Transportation of

PMS returnees from

the national port of

departure to the hub
of the CRO

3. Transfer of the
returnee(s) from the
holding facility to the

port of departure

11. Embarkation on
aircraft

9. Handover of
returnees to the
authorities of the

escort leader(s) and

the escort leader(s)

of the country(ies) of
return (hub)

itor(s) and the monitor(s) country of return
of the country of return

(where relevant)

10. Transport to the
aircraft at the port of
departure (hub)

8. Security check of
OMS returnees at
the port of departure
(hub)

6. Returnee(s) in the
waiting area at the
port of departure

In-flight phase - CRO

1. Transportation of returnees on flight to the coun-
try(ies) of return by the escorts provided by the country
of return

2. Stopover - if applicable, e.g. to collect other returnees
and/or in a country of return for some returnees (if the
operation includes several countries of return)
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Arrival phase - CRO

1. Transport of the returnees to the designated area.
Medical and other urgent support, as applicable and
pre-arranged

2. Debriefing with all participants (third-country escort
leader, OMS escort leader, Frontex representative, EU
MS monitor, third-country monitor, medical staff, etc.)

The debriefing of the CRO takes place after the return operation has arrived in the country
of return, either at the airport or in a designated area.
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Preparation of the monitoring

mission

Monitoring forced-return operations requires a large amount of preparation, including by
the monitor. The following preparatory steps involve the monitor:

*

*

The ECRet Division collects the operational details of the mission (via FAR) and an
automated email is sent to the monitors concerned. The email contains informa-
tion on the flight schedule, the contact details of the main contact for the operation
(the Escort Leader if available), financial rules etc.

If monitors request additional support (e.g. visa support letter, information on vac-
cinations etc.), the ECRet Division refers them to the requesting MSs. If their specific
request is not addressed by the requesting MS, the ECRet Division offers support.

If there are changes to the flight schedule, the ECRet Division contacts the monitors
via an automated email generated by FAR.

The ECRet Division uploads the accreditation cards in PDF for the Member States
in the FAR and emails the accreditation card to the monitor. In addition, on the day
of the operation, the monitor(s) receive the printed accreditation card in a plastic
badge holder. When a Frontex representative participates in a forced-return op-
eration, they provide the monitor with the accreditation card. When no Frontex
representative is present during the pre-departure or in-flight phase, the person re-
sponsible in the host MS prints out the accreditation card, puts it in a plastic badge
holder, and hands it to the monitor who is being deployed. At the end of the oper-
ation, the monitor needs to return the accreditation card to the OMS escort leader
or another Member State representative in charge.

If a monitor other than the one who was assigned to a particular return opera-
tion is needed (e.g. the assigned monitor falls ill and cannot be deployed), the CAP
contacts the national monitoring bodies to try to arrange for another nomination
(outside of the monthly call).

As soon as new/additional operational information becomes known, the ECRet Di-
vision forwards it to the monitors.
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In cooperation with the OMS, Frontex draws up an Implementation Plan and dis-
tributes it to the PMSs before the implementation of the forced-return operation.
The OMS and all PMS escort leaders are responsible for: informing all the partici-
pants in their contingent (i.e. EOs, monitors, etc.) about the contents of the imple-
mentation plan, sharing the annexes and ensuring compliance with the plan. This
obligation is specified in each Implementation Plan.

The Member States share the Implementation Plan as soon as possible with the
monitor. The ECRet Division regularly reminds MSs about the importance of shar-
ing information as soon as possible with the monitor.

The Implementation Plan includes a list of the authorised restraints and equipment
permitted during the forced-return operation agreed by the OMS together with
Frontex in accordance with its national legislation, and in line with international
and EU law.*".

As regards CROs, the information on the restraints that can be used for specific
operations is provided by the OMS in cooperation with the escort leader of the
third country of return. They are responsible for informing the monitor about the
level of restraints allowed on the flight at the briefing at the beginning of the CRO
at the latest.

The Implementation Plan includes the following annexes available to all partici-
pants in the forced-return operation:

- Serious incident report template;

- Code of conduct that applies to everyone participating in Frontex operational
activities;

- Code of Conduct for Return Operations and Return Interventions Coordinated
or Organised by Frontex;

- Complaints form for potential violations of fundamental rights;

- Rules of the complaints mechanism;

- List of potential fundamental rights violations during operations.

Frontex provides reflective vests to all participants in forced-return operations
coordinated by Frontex including to the national monitoring bodies that contrib-
ute to the Pool. These vests have to be used when monitoring a Frontex-coordi-
nated return operation.

57 However, no PMS is allowed to use restraints that are not permitted in their national legislation, even if those mea-
sures are accepted in the Implementation Plan for that particular operation.
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Reimbursement of monitoring costs

= All costs related to the participation in a forced-return operation, including flight
ticket to/from the hub/port of departure, accommodation, daily subsistence al-
lowance (DSA), monitoring fee, insurance®, visa costs, vaccination costs and any
other related costs are always reimbursed on an individual basis/agreement be-
tween the requesting MS and the monitoring body in line with the national rules
of the monitoring body in that MS.

*

Once the monitor has been selected for an operation, the monitor or the monitor-
ing body responsible submits the estimated costs of their participation prior to the
return operation;*

*

The requesting MS includes the estimated costs of the monitor’s participation in
the estimated budget that is sent to Frontex;

*

After the forced-return operation, the Member State reimburses the monitoring
body’'s costs. Frontex then reimburses the Member State.

There are two methods for financing the monitoring costs:

1. Primarily, all costs and mission arrangements related to monitoring the return op-
eration are borne directly by the requesting Member State and Frontex reimburses
the Member State after the return operation. The requesting Member State or-
ganises the flight ticket to and from the hub/port of departure and the accom-
modation for the monitor(s). Following the return operation, the monitor submits
all the remaining costs (e.g. insurance, monitoring fee, etc.) estimated before the
forced-return operation, to the Member State for reimbursement.

2. Another option is that the monitoring institution covers the costs and mission ar-
rangements based on a specific and direct agreement with the requesting Member
State. In this case, the monitor(s) and/or the respective monitoring body organises
the flight ticket to and from the hub/port of departure and the accommodation
themselves and pre-pays all the related costs. After the forced-return operation, all

58 The insurance (e.g heath, travel or any other type) needs to be ensured by the requesting MS under the general
principle of duty of care. If the national monitoring body arranges such insurance for the monitors from the Pool, the
costs can be claimed from the requesting MS.

59 In order to ensure that both the amount and nature of the costs sent to the Member State/Frontex are in line with the
national rules of the monitor’s home country, the monitor/national monitoring body needs to copy the Direct Contact
Point in Return Matters (DCP) and the NFPOC.
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the costs are submitted to the Member State for reimbursement. The estimated costs
have to be submitted to the requesting MS prior to the forced-return operation.

Preparation checklist for monitors

Information a monitor should have received in preparation for a forced-return
monitoring mission:

+ The Implementation Plan;

+ The date and time of the return operation and ports of departure;

+ The country(ies) of return;

+ Port of departure, stopover information (when applicable);

+ Ifitis a JRO, the names of the OMS and PMS;

+ Essential travel documents and other documentation;

+ The number of returnees and their gender and origin;

+ List of recommended immunisations (if required by the country of return). It is the
responsibility of the monitor to get their immunisations and/or other necessary
medical precautions;

+ List of restraints that are authorised and those that are forbidden;

+ Indication of any returnees considered vulnerable including minors, unaccompa-
nied minors, persons with disabilities, elderly people, pregnant women, victims of
human trafficking, single parents with small children, persons with medical condi-
tions, and persons who have been subjected to torture, rape, or other serious forms
of psychological, physical, or sexual violence.

Essential travel documents:
+ Details/information regarding visa arrangements;

+ Valid passport and visa, if required;

+ Letter of appointment to the mission (if available);
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+ ID card/passport (also required to show alongside the letter of appointment to
confirm the monitor’s identity, if available);

+ Valid certificate of vaccination (if required);
+ Travel and health insurance information.
Personal belongings:
+ Backpack for ease of movement and to keep both hands free;
+ Pocket-sized notepad (not A4) and pen;
+ Mobile phone for personal use with the approval of the escort leader;
+ Some cash and a credit/ATM card;
+ Mosquito repellent (if required);
+ Spare set of glasses (if required);
+ Any medication required.
Dress code:
+ Civilian clothes (avoid uncomfortable clothing such as high heels, neck tie, etc.);

+ Extra set of clothes, whether a stopover is planned or not, as the schedule might
change;

+ Reflective vest, identifying the person wearing it as a “monitor”, and ensuring they
are easily identified so they can access restricted areas, such as the airfield. The re-
flective vest is to be worn in all weathers over the coat;

+ Waterproof clothing with a hood or cap; no umbrellas as they impede movement
and observation;

+ Sleeping masks, headphones and earplugs are not permitted (with the exception
of returns completed successfully and an empty flight back to the country of de-
parture).
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Key monitoring standards that
apply throughout every phase of
the forced-return operation

The monitoring standards outlined below apply to all the phases of the forced-return
operation.

Access to information

In order to ensure an effective monitoring system, monitors must be provided with all the
relevant information concerning the forced-return operation, have access to returnees,
and unless the risk assessment carried out prescribes otherwise, have unimpeded access
to all areas used for the return operation. Monitors should document in writing any situa-
tion in which access was denied and provide details accordingly.

Only if the monitor has access to all relevant information can they decide where to posi-
tion themselves in order to conduct the monitoring duties in the best way possible, i.e. to
observe, listen and make notes about the conduct of the return operation. As the escort
leader/head of operation is responsible for the security of the persons involved in the op-
eration, the escort leader and the monitor need to come to a mutual understanding about
where the monitor positions themselves in order to best fulfil their role that is, to observe,
analyse and report on whether the return operation was conducted in a humane manner,
respectful of the dignity of the person and in compliance with fundamental rights as en-
shrined in the EU Charter of Fundamental Rights, applicable international human rights
law and national legislation. This understanding is ideally based on a level of flexibility
between the two parties so that any security concerns are balanced with the monitor’s
ability to observe what is going on.

Interaction of monitors with escort leaders

Monitors must follow the instructions given by the escort leader at all times. Monitors
should inform the head of operation (JRO) and/or the escort leader(s) of any perceived
irregularities as soon as possible or at the earliest opportunity or opportune moment. The
monitor may not, under any circumstances, interfere with the planned implementation of
the return operation or any measures taken by the escorts. In other words, the monitor
should never impede or interfere in the work of the escorts and should keep a safe dis-
tance from any incident.
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If a returnee expresses their wish to complain about the treatment they have received
during the forced-return operation, the monitor should note down what the returnee says
and pass this information to the escort leader. The escort leader should then inform the
returnee about the procedure to follow if they wish to make a complaint and should hand
them a copy of the complaint form for potential violations of fundamental rights and the
rules of the complaints mechanism which are annexed to the Implementation Plan.

Documentation

In line with Article 13 of the Code of Conduct for Return Operations and Return Inter-
ventions Coordinated or Organised by Frontex “Any form of recording during [a return
operation] or [return intervention] is possible only when specifically agreed between the
relevant MS, Frontex and/or the company operating the means of transport and when in
compliance with applicable legislation on the protection of personal data. Recording for
private use is prohibited.”

If any significant incidents occur or any coercive measures are used in the course of the
operation, the escort leader is obliged to make a detailed report about these incidents.
The obligation of the escort leader to report these incidents should not prevent the mon-
itor from carrying out their duty to observe, document and report on incidents or use of
coercive measures during the forced return operation.

Coercive measures (use of force and means of restraint)

The role of escorts is to ensure that the return takes place in a safe and humane manner
and in accordance with fundamental rights. However, if the safety and health of return-
ees, escorts and other participants, and the airline crew or property is threatened by the
actions and behaviour of returnees or to secure the continuation of the forced operation,
coercive measures in line with those permitted in the Implementation Plan and by nation-
al law may be used.

The core principles of legality, necessity, and proportionality must be observed at all
times. Coercive measures shall be used as a last resort and where possible only used
after de-escalation has failed and/or the returnee and/or other participants are put
in danger.

During the pre-departure phase, the escort leader must provide returnees with all the
relevant information related to their removal in a language they understand that includes
information that uncooperative behaviour will not result in the return operation being
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aborted. The returnees’ behaviour, and the security checks, will give a good indication
whether coercive measures are or might be required.

The OMS and each PMS carry out individual and systematic (ongoing, dynamic) risk as-
sessments of the returnees based on factors such as previous behaviour and removal his-
tory. Such assessments are used to determine the number of escorts and ground staff
and the size of the backup team in order to ensure the security of every phase of a return
operation, as well as for determining the possible need for the use of coercive measures.

In cases where a prior risk assessment has revealed a returnee/s might refuse to co-op-
erate or might resort to violence, the escorts can determine the use and level of coercive
measures permitted in the Implementation Plan and by national law in order to guarantee
the safety and security of the returnees and everyone else. As already highlighted above,
the core principles of legality, necessity, and proportionality must be observed at all times.

Article 7 of the Frontex Code of Conduct for Return Operations and Return Interventions
coordinated or organised by Frontex contains the following general principles regarding
use of coercive measures:

+ The use of coercive measures must be legal, necessary and proportional, not ex-
ceeding reasonable force, and with due respect to the returnee’s rights, dignity and
physical integrity. The use of coercive measures takes appropriate account of the
individual circumstances of each person, such as their vulnerable condition.

+ Coercive measures may be used only when strictly necessary on returnees who
refuse or resist removal or in response to an immediate and serious risk of the re-
turnee escaping, causing injury to themselves or to a third party, or causing dam-
age to property.

+ Coercive measures likely to compromise or threaten the possibility of the returnees
to breathe normally are prohibited.®® Based on a dynamic risk assessment, the rele-
vant escort leader periodically reviews the continuing necessity and proportional-
ity of deploying coercive measures and particularly of applying means of restraint
when these are used for prolonged periods.

+ The OMS and Frontex provide a list of authorised restraints in the operational doc-
uments in advance of the return operation and return intervention. Where appli-

60 Positional asphyxia (or postural asphyxia) is a form of asphyxia that occurs when someone’s position prevents them
from breathing adequately. A number of people have died during restraint procedures. Therefore, the use of force that
impedes the breathing of a returnee is strictly forbidden.
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cable, this list must be distributed to the relevant PMS prior to the return operation
or return intervention. The use of sedatives to facilitate the removal is forbidden
without prejudice to emergency measures under medical supervision to ensure
flightsecurity.®’

+ No PMS participants are required to use coercive measures not allowed under their
national legislation even if those measures are accepted by the OMS and by Fron-
tex for that particular RO or RI.

+ Returnees must not be threatened in order for them to board a means of transport.
They must not be punished for not having done so without prejudice to sanctions
provided for by applicable legislation.

Whenever coercive measures are applied, the monitor needs to observe: the circumstanc-
es in which they are used; what is used; how it is used; where it is used; for how long; when
it ceases, and whether there were any immediate visible injuries and where, in order to
be able to make an objective judgement on the appropriateness of its use. They should
make detailed notes and drawings, noting the time the coercive measures were used. This
should all be reflected in their report. It is recommended that the monitor speaks to the
escort leader after the incident to understand their reasons for using restraints or force.
This should preferably be done in private and out of hearing of the returnees. Monitors
should also check that steps were taken in an appropriate manner to move family mem-
bers, and particularly minors, away from the incident.

The observations and information gathered by the monitor for their report can be used
to determine whether under the circumstances, the use of coercive measures were justi-
fied and whether their use conformed with the principles of legality, proportionality and
necessity. Therefore, a monitor has to know what coercive measures and materials are per-
mitted and what the rules are for the use of force in each Member State and keep up-to-
date with any changes. As indicated above, the Implementation Plan includes a list of the
authorised restraints and equipment that are permitted for use during the forced-return
operation as agreed by the OMS and Frontex in line with national legislation and interna-
tional and EU law. However, no PMS is allowed to use restraints that are not permitted in
their national legislation, even if those measures have been agreed in the implementation
plan for that particular operation.

61 The administration of sedatives is only allowed by medical personnel with the consent of the returnee.
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Note-taking

Monitors are advised to use a notebook with a hard protective cover (a hard cover also
makes it easier to take notes) with pages that are sewn in, so that they do not fall out and
cannot easily be removed. Ideally, the pages of the notebook should also be numbered.
If the notebook does not have page numbers pre-printed, it is advisable to number them
before the start of the forced-return operation.

As the notebook is a primary source of evidence and may be needed if there is an investi-
gation, it is important to keep it somewhere secure.

The following advice is designed to make note-taking easier for monitors and to make the
notes easier to use when the report is being drafted after the mission:

+ Make sure you understand the reporting format.

+ Start the notes for each operation you participate in on a new page and write the
name and date of the operation at the top.

+ Keep the first page to record the names of the officials involved in the operation. It
is good practice to ask officials to write their names on this page, so that you have
the correct spelling. Alongside each name, add their role, e.g. "doctor”.%2

+ Keep the next page to record returnee numbers broken down by country.

+ From the third page onwards, make timed notes, starting with the exact time on
your wristwatch. This should remain set to the time zone where the operation start-
ed throughout the entire operation.

+ Make your notes in the language you are most comfortable with; they do not have
to be in English.

+ For speed, use whatever abbreviations you would normally use when you make
notes, provided that you can read and understand them afterwards when you are
drafting your report.

+ If you observe the use of force or restraints, you should make a quick sketch imme-
diately after observing the incident, annotating the sketch to show the position/s
of the returnee/s and the escort/s and what each/all of them were doing. This will
make it easier for you to accurately describe the incident in your report.

+ Even if the operation is going well and things are calm, you should continuously
observe the returnees and everything that is happening around them.

+ Atintervals, you should note down examples of good practices, e.g. escorts answer-
ing returnees’ questions. This is evidence of the overall conduct of the operation.

+ After the operation is over, do not alter or erase any notes.

62 In the report, remember not to include personal data about any of the officials or returnees such as their names.
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Monitoring

The forced-return monitor in the Pool monitors the whole return operation from the pre-de-
parture phase until the handover of the returnees in the third country of return.®® They
monitor pre-departure phase, the inflight phase, the arrival phase and return-flight phase.

Monitoring the pre-departure phase

The pre-departure phase covers the period from leaving the (temporary) holding facility
until embarkation on the aircraft. In this phase, the physical security check (body search)
of the returnee(s) is conducted, the escort team is briefed and the returnee may stay in a
holding/waiting/detention facility at the place of embarkation. The pre-departure phase
ends after embarkation on the aircraft.s*

[Contact talks/risk 2. Physical security JRO: 4. Transportation of
assessment with all check at the facility PMS returnees from the na-
returnees] holding the returnees tional port of departure to
the hub of the JRO (national
feeder)
1. Briefing of the 3. Transfer of the
national escort team returnees from the
and monitor by the holding facility to the
escort leader port of departure

63 According to Article 50(5) of Regulation (EU) 2019/1896 “[e]very return operation organised or coordinated by the
Agency shall be monitored in accordance with Article 8(6) of Directive 2008/115/EC. The monitoring of forced-return opera-
tions shall be carried out by the forced-return monitor on the basis of objective and transparent criteria and shall cover the
whole return operation from the pre-departure phase until the handover of the returnees in the third country of return. [...]".
64 With JROs, this phase begins at the hub, meaning that returnees escort teams and monitors from the PMS have
already completed all phases of pre-departure, in-flight (or on board a bus/ train) up to the arrival at the hub of the JRO,
where the procedures start anew when they join the JRO.
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JRO: 5. . Briefing of all JRO: 7. Meeting 9. Transport to the
escort leaders, mon- and exchange of aircraft at the port of
itors, observers and information between departure

Frontex representative the monitors (where

at the hub by the relevant)
head of operation
(OMS)

6. Returnees in the 8. Security check of 10. Embarkation on
waiting area at the returnees at the port the aircraft
port of departure of departure (JRO:

hub)

Briefing of the national escort team and monitor by the escort
leader®

Positioning of the monitor

The monitor is not required to be in a specific position. The monitor should participate in
the briefing where information about the upcoming return operation with the number
of returnees, time of arrival, Implementation Plan, risk assessment, vulnerabilities, etc., is
shared. They should introduce themselves to the escort leader, escorts, and other officials
in the return operation.

What to observe

The monitor participates in the briefing of the escort leader and escorts prior to the return
operation, in order to:

+ Beintroduced to the escort leader and the team by name and role;

+ Be informed about the outcome of the risk assessment of the returnees and the
operation itself. The monitor can request information about the returnees, espe-
cially regarding any hunger strikes, self-injury, medical conditions, threats against
escorts, and/or aborted removals etc,;

65 Some countries e.g. Austria, conduct what are known as contact talks prior to return which include a first risk assess-
ment. As these contact talks are an exception to the rule, these guidelines begin with the briefing of the national escort
team and the monitor by the escort leader. In those countries like Austria where the authorities hold an individual meet-
ing with the returnee to tell them about the return procedure, the monitor should attend the meeting. If the monitor is
not informed about these meetings, it should be noted in the report.
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+ Gather information on any particular vulnerabilities or any vulnerable persons
among the returnees and whether particular attention is being paid to their situa-
tion and concerns;

+ Be informed about the list of restraints that are authorised and those that are for-
bidden (including certain materials that might be forbidden);

+ Acquaint themselves with the Implementation Plan including information about
the aircraft e.g. type of aircraft used, seating plan, final number of returnees, and
PMS etc.

The individual risk assessments on the returnees, the list of restraints that are authorised
and those that are not, and the Implementation Plan, which includes the plan for security
and surveillance, are key tools for the monitor. These documents will help the monitor
decide what the priorities are and determine which aspects of the return operation may
require particular attention. The monitor should pay particular attention to those return-
ees who, based on the outcome of the risk assessment, are most likely to be uncooperative
as these returnees are more likely than others to be restrained because of their behaviour.
Therefore, these returnees should be closely monitored to see that whatever happens
during the course of the return operation complies with the fundamental rights of all the
returnees. Attention should also be paid to the treatment of any vulnerable persons (e.g.
children, elderly people, pregnant women, people with disabilities, etc.).

Physical security check at the facility holding the returnees

Returnees undergo physical security checks to ascertain any risks to the return operation
and to check that they do not have any objects that could be used to harm themselves
or others. Wherever possible, the monitor should be present while the returnees are un-
dergoing the physical security check, to gather information about any incidents, medical
problems or issues involving self-harm, that may have occurred after the returnees were
informed that they were being returned. They should also find out how any such medical
issues have been treated.

Positioning of the monitor
The monitor should be present during physical security checks, if possible. Where the

monitor is not of the same gender as the returnee (and under certain circumstances), the
monitor can monitor the situation from outside the room with the door kept ajar.
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What to observe
The monitor should observe that:

+ The escorts clearly explain to the returnee that they are going to be carrying out a
physical security check before they commence;

+ The physical security check is conducted with appropriate regard to privacy, partic-
ularly if the returnee is asked to remove their clothing completely;

+ The physical security check is carried out by officers of the same sex (i.e. a female
officer conducts the physical security check on a female returnee and a male officer
on a male returnee);

+ The door to the room where the security check is being carried out is not closed com-
pletely but remains ajar so that a monitor is aware of any escalating situation such as
a verbal dispute indicated by one or both parties screaming and/or shouting;

+ If the monitor is not of the same sex as the returnee, they should at least be allowed
to hear what is going on during a body search (e.g. with the door kept ajar) and
note down in their report if this practice is not followed;

+ In addition to any personal belongings that have to be taken away for security rea-
sons (e.g. a belt), all valuable items such as money and jewellery are collected by the
escorts and a protocol listing the items is prepared. The returnee should sign the
list and the package containing their personal belongings should be marked with
their name. The returnee should be informed about the procedure regarding their
personal belongings, who will be in charge of keeping them safe during the flight
and when they will be returned to the returnee. The escorts need to take these pre-
cautions to ensure that returnees’ personal belongings are clearly marked so that
they are not mixed up or get lost.

It is also very important that the monitor observes and takes notes to ensure that:

+ The escorts carry out the physical security check calmly, professionally, and respect-
fully and that they do not allow spectators to gather. Any use of inappropriate
language, or unprofessional or juvenile behaviour by the escort staff or any other
officials at the holding facility should be immediately reported to the escort leader,
and included in the final report;
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+ If coercive measures are used, the monitor makes notes and sketches of the tech-
niques and restraints that were used, and whether they were legal, necessary and
applied proportionally (i.e. the duration was kept as short and with as minimal an
intensity as possible). This should also be included in the final report.

Transfer of the returnees from the holding facility to the port of
departure

The monitor should be present when the escorts pick up the returnees from the holding/
detention facility where they are temporarily being held.

With a JRO, this only applies to the returnees of the OMS at the JRO hub, as the PMS es-
corts usually arrive with the returnees and monitor/s at the port of departure for the JRO.

Positioning of the monitor

Wherever possible, the monitor should be in the same vehicle as the returnees. Different
types of vehicles can be used to transfer returnees from a holding/detention facility to the
port of departure. Depending on the outcome of the risk assessment, a returnee may be
transferred in a regular vehicle, e.g. a coach or bus, or in police-secured transport, which
may be a police car or van with a specially adapted cell. If more than one vehicle is used to
transport the returnees, the monitor, following the instructions of the escort leader, should
travel in the same vehicle as returnees evaluated to be at higher risk of resisting removal
or with vulnerable returnees. The monitor should be seated in the best position to be able
to clearly see and hear what is happening during the transfer. The escort leader will make
the decision about where the monitor sits as they are in the best place to be able to make
this assessment. It is important to note that it always remains at the discretion of the escort
leader to decide which vehicle the monitor sits in and where they sit in that vehicle.

What to observe
At this stage, the monitor should observe that:

+ The returnees are appropriately dressed. If a belt has had to be removed for secu-
rity reasons it has to be guaranteed that a returnee’s trousers stay up without them
having to use their hands to hold them up. If shoelaces have had to be removed,
the returnees should still be able to walk normally and not lose their shoes while
they are walking;
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+ The personal belongings of the returnees are packed in proper bags and boxes and
have a nametag, so the returnees can identify their luggage when they reach the
country of return. Depending on the number of returnees, a large number of bags
and boxes may have to be prepared for the transfer to the port of departure. The
bags and boxes should be of sufficient quality to withstand the journey and be col-
lected upon arrival in the country of return. If a returnee does not have appropriate
bags or packaging for their belongings, these should be provided by the holding/
detention or waiting facility;

+ The vehicles for transportation of returnees are clean and well maintained;

+ Depending on the season and weather conditions, any air-conditioning system is
used appropriately. This should equally be applied in the seating area and holding
cells;

+ The time returnees have to spend in cells inside a police coach is limited to the
minimum length possible;

+ Cells inside a police coach are not used as waiting areas;

+ The doors of the vehicle are kept open if there is a delay and a wait cannot be
avoided, (provided it is in line with the risk assessment that has been carried out);

+ Vulnerable persons among the returnees are treated appropriately. As stated
above, In MSs where vulnerable groups are transported separately, the monitor
should decide which group to accompany after consultation with the escort leader,
who has the final say. %

In cases where a family member, such as a parent, resists removal and therefore has to be
separated from the rest of family and transported separately to the airport or other port
of departure, the monitor should pay attention and note that:

+ The family is kept informed about the situation of the member of the family who is
resisting removal and that the person resisting removal knows what is happening
to the family;

+ The length of separation is kept as short as possible.

66 There might be different practices amongst PMSs with regard to the transportation of vulnerable groups to the
aircraft. In some countries, they may be brought in a separate vehicle, while in others they may be transported along
with the rest of the returnees.
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(For JROs) Transportation of PMS returnees from the national port
of departure to the hub of the JRO (national feeder)

In a JRO, the PMSs transport the people they are returning to the hub of the operation. In
this specific step of the return operation, the PMS would follow the relevant steps of the
pre-departure and in-flight phases that are described in detail further below until they
arrive at the hub of the operation to join the JRO.

(For JROs) Briefing of escort leaders, escorts, monitors, observers,
and Frontex representatives at the hub by the head of operation (OMS)

The monitor should take part in the briefing for all escort leaders, escorts, monitors, ob-
servers, and Frontex representatives. This is conducted by the head of operation from the
OMS and is where all the introductions are made. Medical personnel and/or interpreters
may also present.

Positioning of the monitor

The monitor is not required to be in any particular position. They should introduce them-
selves and request information about the returnees, particularly any information about
incidents that may have occurred on the way to the hub of the JRO as well as information
regarding the use of coercive measures and any known vulnerabilities.

What to observe
+ The monitor participates in the briefing prior to the return operation, in order to be:

- Introduced to the escort leaders and other participants by name and role;

- Informed about the outcome of the risk assessment of the returnees and the
operation itself. The monitor can request information about the returnees, es-
pecially regarding any hunger strikes, self-injury, medical conditions, threats
against escorts, and/or aborted removals etc,;

- Given the list of authorised/forbidden restraints (including certain materials that

might be forbidden) agreed by those responsible for the JRO (if it has not been
shared previously);
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- Informed about the Implementation Plan and the other elements of the opera-
tion including security, surveillance plan, type of aircraft used, seating plan;

- Informed about any vulnerabilities or any vulnerable persons among the returnees
and whether their specific needs have been considered and taken into account.

Returnees in the waiting area at the port of departure

During return operations, returnees wait with the escorts and the monitor(s) until the de-
parture of the aircraft in an appropriate waiting or holding area that allows for supervision
and security. The layout of the waiting area may vary, depending on the infrastructure of
the waiting facility.

Positioning of the monitor

The monitor should stay with the returnees if all the returnees have to wait in the same
room. Otherwise, the monitor should divide their time between the different rooms/cells
where the returnees are waiting. The monitor should position themselves strategically,
to ensure that they are able to observe returnees who, following the risk assessment, are
considered to be of higher risk. At this stage, the monitor should be able to move freely
around the waiting area (in accordance with the outcome of the risk assessment).

What to observe
At this stage, the monitor should observe that:

+ Depending on the number of returnees and the risk assessment, an emergency
doctor is present or on call and that during return operations coordinated by Fron-
tex, appropriate medical staff are present throughout the return operation®;

+ Medical staff have checked on returnees with medical problems or special needs;

+ Agitated returnees are separated from other returnees to calm the situation and
avoid tension;

67 Article 14 of the Code of Conduct for Return Operations and Return Interventions Coordinated or Organised by
Frontex specifies that:

“1. During each [return operation] and [return intervention] at least one medical doctor provided by the OMS should be
present.

2. The OMS provides appropriate medical staff and, depending on an assessment of the returnees’ and escorts’ needs and
language skills, suitable interpreters during the [return operation] and [return intervention].

3. If necessary, the PMS may also provide its own medical staff in [a] [return operation] and [return intervention].”
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+ Sufficient food, water, non-alcoholic drinks but no hot beverages is offered to the
returnees, including during unexpected delays such as technical problems with the
aircraft, bad weather conditions, etc. Due to the schedule of the return operation
and the related transfer, returnees may have missed a meal in the holding/deten-
tion facility and this should be taken into consideration;

+ Returnees are given the opportunity to use the toilet and that the visit to the toilet
is carried out in line with the correct procedure for visits to the toilet;

+ The needs of smokers to smoke are addressed as far as possible;
+ Religious needs are addressed as far as possible;

+ The waiting facility is properly equipped e.g. that there are sufficient number of
chairs, a children’s play area is set up, if required and possible, etc.

(For JROs) Meeting and exchange of information between the
monitors (where relevant)

Monitors who were on a national feeder to the JRO might sometimes, though not nec-
essarily, continue to monitor the return operation from the hub through to end of the
operation in the country/countries of return. Whenever several monitors are involved,
it is important that the monitor(s) from the Pool introduce(s) themselves to the national
monitor(s). It is advisable that they:

+ exchange information on the status of the return operation and challenges that
have been encountered or that they may encounter;

+ brief each other with relevant information about the returnees they have been
monitoring during the operation from their respective countries (national feeder
operations) to the hub of the JRO;

+ exchange information about vulnerable persons.
Positioning of the monitor

National monitors who have been observing the operation from their respective country
to the JRO hub (the national feeder) will stay with the escorts and the returnees of their
PMS in the waiting area at the port of departure at the hub. Therefore, in most cases, the
national monitors and the monitors from the Pool exchange information in the waiting
area at the port of departure.
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Security check of returnees at the port of departure (JRO: hub)
As part of a forced-return operation by air, return operations might include an additional
security check of the returnees and their luggage at the airport (hub), depending on the
requirements of the airport authority and the regulations in the Member State. In most
cases, this security check is carried out by the official airport security personnel.

Positioning of the monitor

The monitor should position themselves in such a way as to be able to observe the screen-
ing of the returnees. The monitor must also go through the security check.

What to observe

+ The monitor must observe how the security check of each returnee is carried out
and whether the usual security protocol is followed.

Transport to the aircraft at the port of departure

The escorts should accompany the returnees to the aircraft, remaining vigilant and taking
precautions against returnees self-harming.

Positioning of the monitor

On the transfer transport (coach, bus, car, etc.), to the aircraft, the monitor should ask to
be assigned to a seat either in the middle of the vehicle or at the back, to be able to have
a good view of the escorts and the returnees.

Arriving at the aircraft being used for the return operation, the monitor should be one of the
first to exit and position themselves where they can observe how the returnees and escorts
leave the vehicle. If a returnee refuses to disembark, the monitor should closely observe the
situation, without hindering the escorts and make a note of the time and what happened.

What to observe
At this stage, the monitor should observe that:
+ The escorts are close to the returnees while guiding them from the coach or bus to

the aircraft and should check the number and position of escorts accompanying
the returnees up the gangway;
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+ Measures to prevent returnees from self-harming have been taken, as well as the
related infrastructure such as, the use of a covered mobile gangway;

+ The restraints and materials being used are the ones authorised for use during the
transport and embarkation, and are only used if strictly necessary;

+ Vulnerable persons among the returnees are attended to appropriately, and that
due consideration is given to how and when vulnerable groups such as families
with young children and individuals with disabilities are boarded.

Embarkation on the aircraft
Positioning of the monitor
For the embarkation process, the monitor should position themselves at the entrance of
the aircraft (at the lower end of the gangway) in order to be able to observe the proce-
dure. Where a returnee refuses to embark, the monitor should closely observe the situa-
tion without hindering the escorts and make a brief note of the incident and timing.
What to observe
At this stage, the monitor should observe that:

+ The escorts accompany the returnees when they disembark from the coach or bus,
walk to the aircraft, board the plane and walk to the seat they have been allocated
without unnecessary use of force.

Monitoring the in-flight phase
The in-flight phase begins once every passenger has boarded the aircraft and the door
of the plane door has been closed. It ends with the arrival at the final destination, i.e. the
country of return or, in the case of an unsuccessful return, back to the country of depar-
ture, including transit via another country.

The monitor should pay special attention to the following;

+ The seating positions, including the location of children in relation to other return-
ees and the adult(s) accompanying them;

+ Any incident that takes place and the behaviour/response of escorts;
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+ Any means of restraint that were used; the mode of use and the duration (legality,
necessity and proportionality);

+ Medical incidents, the presence of a doctor or other medical personnel and what
they did;

+ The provision of food and drink;
+ Lavatory procedures;

+ Complaints made by returnees and the response to these.

1. Transportation of returnees on flight to the country
of return

2. Stopover - if applicable, e.g. to collect other returnees
(with their escorts) and/or in a country of return for
some returnees (if the operation includes several coun-
tries of return). In the case of a stopover, the in-flight
phase applies again.

Transportation of returnees on flight to the country of return
Positioning of the monitor

Airplanes have different interiors. Some have one continuous cabin for passengers while
others are divided into different compartments. In general, the monitor should be as-
signed to a seat in the middle or at the back of the cabin so that they can observe the es-
corts and the returnees. They should be close to the contingency of the Member State that
they are monitoring. If a particular returnee needs to be observed more closely, where
possible, the monitor should find a seat in one of the rows nearby.

The monitor should avoid being seated in a place where their view or ability to move is
restricted. The escort leader should inform the monitor about the seating arrangements
during the briefing, and should address any questions or concerns the monitor may have.
Where more than one lavatory is available, the monitor should use the lavatory the es-
corts have been told to use.
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Monitors should not remain seated throughout the entire journey, but should move
around from time to time in order to observe what is going on.

If two monitors are monitoring this phase of the forced-return operation, ideally, one
should be seated at the back of the cabin and the other should be seated in the middle or
at the front of the cabin in order to be able to see what is going on throughout the cabin.

Monitors should stay awake for the entire return operation.
What to observe
At this stage, the monitor should observe that:

+ The chartered aircraft meets the requirements of the return operation as well as the
needs of returnees, including vulnerable groups, and escorts (regarding availability
of seats, lavatories, temperature, etc.);

+ Lavatory visits take place regularly, in line with the needs of returnees, and are con-
ducted in line with the lavatory procedure;

+ Sufficient food, water, non-alcoholic beverages, including for those with specific
health and religious requirements, is offered to returnees. Escorts and returnees
should be offered the same kind of food and drinks. Hot liquids, e.g. coffee, tea
should be avoided as should cutlery;%®

+ The catering for returnees is adequate. In order to evaluate whether it is or not, the
monitor should consume the same food and/or drinks the airline provides to the
returnees;

+ Where a means of restraint is used, the escorts check the returnee regularly. The
monitor should observe means of restraint being used for as long as they are in
place and document their use, making a quick sketch immediately after observing
the incident, annotating the sketch to show the position/s of the returnee/s and the
escort(s) and what each/all of them were doing. It should also include the exact du-
ration, as accurately as possible. If the monitor has reason to believe that a means
of restraint is no longer appropriate, or that the intensity could be reduced, they
can communicate this to the escort leader and/or head of operation of the JRO;*

68 ldeal catering would include finger food such as sandwiches. Cutlery (knives, spoons and forks) should always be
avoided.

69 The decision regarding the use or termination of the use of means of restraint, however, remains strictly with the
escort leader and the head of operation, in the case of a JRO.
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+ In cases of perceived imminent danger, the monitor should inform the escort leader
(JRO: head of operation) immediately;

+ Access to medical care is guaranteed, as required. If the monitor has any questions
about a particular returnee they should ask the doctor/paramedic on board for
clarification. The role of the monitor is not to double-check the medical care pro-
vided by the doctor, but to report whether care was provided and what type of care
was provided;

+ Sedatives to facilitate removal are not used as they are forbidden without prejudice
to emergency measures under medical supervision to ensure flight security.”

Stopover - if applicable

If, apart from re-fuelling, a stopover is also used to pick up more escorts and returnees, the
monitor should observe their embarkation. Where a stopover involves a new group of re-
turnees boarding the plane, the seating arrangements should already have been planned
in advance so that this new group of returnees does not walk past returnees who are
already seated.

Ideally, the monitor(s) already on board and any newly-arrived monitor(s), should brief
each other about the situation. If the monitor in charge of the new group of returnees
joining the operation does not board the plane, the monitor/s already on the plane should
speak to the escort leader in charge of the new group of returnees, to gather information
regarding possible risks, use of restraints, vulnerable groups, medical conditions etc.

During a long stopover (e.g. overnight) after returnees have been handed over to the
national authorities in the country of return, the monitor is advised to stay in the same
accommodation as the escorts.

It is important to mention, that there is a chain of command on board an aircraft. Ev-
eryone on board a forced-return operation, including the head of the operation, escort
leaders, escorts, Frontex personnel, doctors, interpreters, and monitors have to follow the
orders of the pilot, who has the ultimate say on situations that might endanger the flight.

70 Article 7(4) of the Code of Conduct for Return Operations and Return Interventions Coordinated and Organised by
Frontex.
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Monitoring the arrival phase

The arrival phase covers the period starting from arrival at the country of return, and ends
when the returnees are handed over to the national authorities in the country of return,
or in the case of an unsuccessful return, with the handover to the authorities back at the
country of departure.

National authorities in the country of return can refuse the readmission of a returnee. This
may be the case when documents are not accepted, if there are doubts about the nation-
ality of the returnee, or the returnee is in need of specific medical care, which the country
of return is not equipped to provide. The number of refusals for the reasons given here is
usually low, especially in JROs.

The monitoring responsibility ends the moment the escorts hand the returnees over to the
national authorities in the country of return (or in the case of an unsuccessful return, back
to the country of departure). Monitoring the treatment of the returnees by the national
authorities on arrival is not within the forced-return monitor’s remit. However, if the mon-
itor witnesses any mistreatment, they should include details in the monitoring report and
gather as much information as possible from the escort leader/head of operation (JRO).

1. Arrival by aircraft in the 3. Overnight stay -
country of return if applicable

2. Handover of
returnees to the
authorities in the
country of return

Arrival by aircraft in the country of return
Positioning of the monitor
Upon arrival in the country of return, the monitor should stay close to the group of return-

ees as the escorts prepare to hand them over to the national authorities. In a JRO, normally
preparations for the handover is done by one country, followed by another and so on.
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What to observe
At this stage the monitor should observe that:

+ Any remaining hand-cuffs, body-cuffs or other restraints are removed following
arrival, if possible;

+ All the personal belongings, which were taken away for security reasons, are given
back to the right person prior to the handover to the national authorities in the
country of return;

+ Legitimate complaints by returnees that e.g. luggage, money or documents have
been lost or damaged are handled efficiently by the escorts;

+ Any other complaints by returnees related e.g. to their treatment by the escorts or
other participants are received and/or the escort leader informs returnees about
the complaints mechanism and hands them a copy of the complaint form for po-
tential violations of fundamental rights annexed to the Implementation Plan. The
monitor should include details of the complaints made by the returnees e.g. against
escorts, in their monitoring report.

Handover of returnees to the authorities in the country of return

The OMS is responsible for contacting the authorities of the country of return prior to the
operation. This takes place well in advance of the operation itself. In the case of a JRO, the
PMS are usually involved in this process. Once the return operation has been conducted
and the aircraft has arrived in the country of return, the escort leader/head of operation
establishes first contact with the national authorities. The escort leader of the OMS and, in
the case of a JRO each PMS, hand the returnees over to the authorities of the country of
return, with their luggage and any other items.

Where appropriate and feasible, the OMS and PMS invite consular staff, immigration li-
aison officers, or advance parties of the Member States concerned, to facilitate the han-
dover of the returnees to the local authorities, insofar as this is consistent with national
practices and procedure.

Positioning of the monitor

When the returnees are handed over to the local officials inside the aircraft, the monitor
should be seated in one of the front rows close to the entrance, where they have a good
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view of what is going on and are within hearing range. If the returnees disembark and are
handed over to the authorities outside the aircraft (e.g. the arrival building), the monitor
should closely follow any instructions given by the escort leader and if possible, accompa-
ny the escorts and the returnees to the place where the returnees are handed over.

What to observe
At this stage the monitor should observe that:

+ Any remaining hand-cuffs, body-cuffs or other restraints have been removed im-
mediately after arrival, if possible;

+ All personal belongings, which were taken away for security reasons have been
handed back to the returnees prior to disembarkation and prior to the handover to
the authorities in the country of return;

+ Theluggage of the returnees is still in good condition and returned to the returnees
in an organised way, if it is possible to monitor this procedure;

+ The returnees are handed over to the national authorities by the escort leader.

If the aircraft is returning immediately after the handover and the monitor remains on
board, they should watch from a window seat, or if possible, from a position on the gang-
way, how the luggage was delivered to the returnees, and if it was. They should also ob-
serve how the returnees were treated by local policemen or border guards. Any incidents
or mistreatment by local policemen or border guards witnessed by the monitor should be
documented in the monitoring report. In preparing future return operations to this country
of return, the authorities in the OMS/PMS can make use of this information to put in place
measures that may help to ensure the correct treatment of returnees when they arrive.

Overnight stay - if applicable

It is rare that an overnight stay in the country of return is necessary, as the OMS will try
to organise a return directly after arrival. However, an overnight stay might be necessary
if a forced-return operation has covered a long distance, if airport opening-hours make
permission for take-off and landing a problem, or if there is a technical problem with the
plane. If this happens, different countries have different procedures. It may also be that
returnees are not accepted by the authorities in the country of return and have to stay
overnight before the return journey back to the country of departure. The monitor should
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closely follow any instructions given by the escort leader. However, monitoring tasks relat-
ed to this specific situation are not included in these guidelines.

Monitoring the return-flight phase

The return-flight phase covers the period starting after the handover procedure in the
country of return until arrival at the airport of departure (hub in the case of JROs).

Returnees are not normally on the return flight, so the debriefing of the operation usually
takes place then. However, if there are unaccepted returnees on the flight, the monitor
should stay close to them throughout the return flight and all the duties that a monitor
carries out continue to apply as described in the in-flight and arrival phases above. Never-
theless, in such circumstances the monitor should attend the debriefing, which may also
take place when the flight arrives back at the country of departure.

1. Return to the country of depar- 3. Handover of unaccepted return-
ture (JRO: hub) ees to the authorities back in the
country of departure (JRO: hub) - if
applicable

2. Debriefing during the return leg
(in the case of unaccepted return-
ees, debriefing with the monitor
may take place upon arrival in the
country of departure)

Return to the country of departure
Positioning of the monitor (in the case of unaccepted returnees)

In the case of unaccepted returnees, the monitor should remain close to them on the
journey back.

What to observe (see in-flight and arrival phase where the same steps apply).
Depending on national procedures, either the same escorts remain responsible for an un-

accepted returnee, or a back-up team of escorts, if available, may be responsible for the
returnee on the flight back to the country of departure.
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Where all the returnees were accepted by the country of return, the monitoring duty only
includes the following step.

Debriefing during the return leg”

Monitors should participate in the debriefing with the Frontex representative, escort
leader, and other participants, as applicable. They should note who was present at the
debriefing, what time it was held and where, and provide a brief account to the escort
leader and other participants of their main findings and observations, in particular any
incidents that occurred during the operation. The monitor should inform the escort lead-
er about any incidents that they will mention in their report and that need to be followed
up by the authorities. Feedback provided by the escort leader, if any, should be men-
tioned objectively in the monitor’s monitoring report. The debriefing is normally con-
ducted on the aircraft during the return leg. The debriefing may also take place following
arrival in the country of departure.

Handover of unaccepted returnees (JRO: hub) - if applicable

In cases where handover of unaccepted returnees back in the country of departure occurs,
the monitor should observe this phase as described in detail in Step 2 of the arrival phase
further above (handover to the authorities in the country of return).

Monitoring collecting return operations (CROs)

As mentioned above, CROs include only a pre-departure phase and one or several in-flight
phases. The handover of the returnees to the authorities of the country of return is already
done during the pre-departure phase. During a CRO the debriefing takes place after the
arrival in the country of return either at the airport or in a designated area. In case of several
countries of return, there are several in-flight phases. The monitoring tasks as described
in the steps above in the pre-departure and in-flight phases are also applicable for CROs.

Monitoring specific incidents

If a particular incident occurs during the course of the forced-return operation, monitors
should take note of the following details:

+ Description of facts e.g. what happened during the incident (including location and
time);

71 In the case of unaccepted returnees, debriefing with the monitor may also take place when the flight arrives back in
the country of departure.
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+ The role of each person in the incident;

+ Whether the actions were legal, necessary and proportional and the basis for that
assessment;

+ What factors triggered the incident;

+ What activities were performed well and by whom, e.g. escort, escort leader, re-
turnee, etc.

According to the Code of Conduct for Return Operations and Return Interventions coordi-
nated or organised by Frontex, individuals participating in Frontex-coordinated activities
are required to report any incidents involving suspected or alleged violations of funda-
mental rights or of the Frontex Codes of Conduct via the appropriate reporting channel,
for example via the Frontex Serious Incident Reporting (SIR) system.” This system is usual-
ly used by escorts to report any incident of a sensitive or public interest nature, including
any fundamental rights violations, as defined in the Implementation Plan. It is crucial for
monitors to include any incidents in their reports, because the evaluation of such reports
helps Frontex to adapt future return operations.” Including these incidents in the mon-
itoring reports can also alert the authorities, such as the ministries in the Member States
who are responsible for forced returns and in some cases, the investigating authorities, to
a particular or systemic issue that they need to address.”

Even though the Code of Conduct for Return Operations and Return Interventions coor-
dinated or organised by Frontex obliges any participant to report violations of the code
of conduct and/or of fundamental rights via the appropriate channels, such as the SIR,
forced-return monitors report any violations of the code of conduct and/or fundamental
rights via their monitoring report and not via the SIR to avoid double reporting. Both the
monitoring reports and SIRs reach the FRO directly.

Monitoring the use of force and means of restraint

Monitors must pay particular attention to every incident that involves the use of force or
means of restraint on a returnee — each time it is used and/or used more than once or re-
peatedly. They should make careful notes of the incident and sketches to include in their
monitoring report.

72 Frontex Guide for JROs, p. 12.
73 Frontex Guide for JROs, p. 17.
74 In line with regional and international human rights standards they have ratified.
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Any use of force should be based on an individual risk assessment that escorts should be
constantly evaluating throughout the forced-return operation based on a dynamic risk as-
sessment. The monitor should observe the use of force and should note the context in
which the restraints are used, the time, what type of restraints were used and for how long.
The monitor should also note: the effects of the restraint on the returnee; whether there
are any injuries; what was going on around the returnee (e.g. were other family members
present who witnessed the use of force?); if there were threats to other returnees or escorts.

It is important that the monitor reports each instance of the use of force and means of
restraint in the monitoring report they submit. The monitor should request information
including details about the measures applied, from the escort leader at an appropriate
time, e.g. after the situation has been brought under control. The monitor should also
take notes of any good practice in handling situations such as this and include it in their
final report. Including examples of good practice in the reports that go to Frontex and the
relevant authorities in the Member States involved in the operation can help to spread
good practice in other forced-return operations.

In order for the monitor to be able to assess the legality of the use of force, they need to know
about the different types of restraint measures allowed under the national legal framework
of the country monitored. Most importantly, and as mentioned above, the Implementation
Plan includes the list of authorised restraints and equipment permitted during the return
operation that the OMS together with Frontex decided in accordance with the national leg-
islation of the OMS, international law and EU law, in particular the Charter of Fundamental
Rights. However, no PMS should use coercive measures that its legislation does not allow,
even if those measures are allowed by the OMS for that particular operation.”

Ideally, monitors should experience during respective training what it is like to use
restraints on someone or have them used on them as part of their training in order
to be knowledgeable about the various techniques and their application.

For the note-taking and subsequent reporting, it is important to keep in mind the follow-
ing questions in relation to the use of coercive measures:

+ Did the relevant authorities carry out an individual risk assessment before the
forced-return operation and did it take into account any vulnerabilities?

75 Prior to a return operation, monitors should consult the respective National Country Factsheet of the requesting Mem-
ber State. The Factsheet contains information regarding the national forced return procedures, the authorities responsible
for forced returns, risk assessment carried out prior to the operation, coercive measures and means of restraint permitted
by law, relevant information on the national monitoring mechanism, as well as complaint mechanisms. The factsheets are
available on the communication platform for the pool of forced-return monitors on the Frontex One-Stop-Shop (FOSS).
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+ Did the returnee have any medical conditions that were taken into account?
+ Did the escort leader/escorts inform the returnee that it was in their interest to
co-operate, and that uncooperative behaviour would not stop the return opera-

tion? When was the returnee informed and in what context?

+ Did the escorts make use of de-escalation and communication skills prior to using
force or restraints?

+ What was the specific situation that required the use of force by the escorts?

+ If family members were also present, did they move them away? If not, was it be-
cause e.g. it was not possible under the circumstances?

+ Did the use of restraint measures comply with legal provisions set out in national
laws (see National Country Factsheets and Implementation Plan)?

+ In addition to the legal provisions for restraint measures, were they necessary and
proportional?

+ Forhow long were restraint measures used? Was the length reasonable or excessive?

+ Did the returnee show signs of injury?

+ Positional asphyxia: Were returnees restrained in a way that prevented or impeded
the mechanism of normal breathing? What lead to the returnee being restrained?
Was it to limit a potentially dangerous situation? Was the returnee closely moni-

tored by the escorts and medical personnel whilst restrained??®

+ Did the escorts comply with their legal obligation to report incidents in relation to
the use of force?

+ Did the returnee say they wanted to file a complaint?

+ Was the returnee informed that they could lodge a complaint and how to do it?
Were they given the complaint form that is annexed to the Implementation Plan?

76 Officials should recognise the heightened risk of positional asphyxia during restraint; they must take steps to avoid it,
should be able to recognise the heightened risk factors, recognise the warning signs of positional asphyxia, reduce the
risk of it happening and take immediate emergency action in the event that positional asphyxia is suspected.
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Reporting

General principles of reporting

The report should reflect the facts and details of the observations the monitor made and
the notes they took from the pre-departure phase of the operation until returnees were
handed over to the authorities in the country of return or, in the case of unaccepted re-
turnees, when they were handed back to the authorities in the country of departure. It
should also include any noteworthy details from the debriefing.

It should follow a presentation of facts that covers:

a) What the monitor observed

b) What it means, and

¢) Recommendations - what needs to change.
The monitoring reports must, therefore, be objective, precise and accurate to clearly doc-
ument possible violations of fundamental rights during the forced-return operation. The

reports should also include other observations and recommendations on steps to im-
prove the way a forced-return operation is conducted and raise standards of protection.

The monitor must be as objective, precise, and concise as possible whilst always en-
suring that all the relevant details are included.

When drafting the report, monitors should:

+ Include the same findings/observations in the report as addressed during the de-
briefing;

+ Only include facts. If the information is not first-hand, they should state the source
of the information;

+ Use appropriate language i.e. language that is neutral and impartial;

IIIII

+ Avoid reporting in the first person “I” and instead write in the third person since the
returnees and escorts should be the focus of the report at all times;
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+ Verify the information included in the report, even if this takes time after the
forced-return operation, particularly if there are details you are not sure of or need
to check with others involved in the return operation such as an official or a fellow
monitor;

+ Indicate whether the preparation of the mission was sufficient or if any challenges
were encountered during the preparation, what the challenges were and how the
escorts dealt with them;

+ If means of restraint were used during the operation, describe the context and
circumstances leading up to restraints being used, the type of restraints used and
duration, attitude and behaviour of those responsible for using the restraints, any
injuries to either returnee or escort, and what happened afterwards;

+ If any force was used, describe the context and circumstances, the duration, atti-
tude and behaviour of the escorts, any injuries to either returnee or escort and what
happened afterwards;

+ Include any complaint made by a returnee against any alleged ill-treatment by an
official that took place during the operation;

+ Include any actions that proved to be particularly helpful and/or positive (to spread
good practice and include in lessons learned);

+ Reflect in the summary of the report, your main findings, using precise terminolo-
gy. Make sure your information is factually correct and highlight any incidents or
particular problems;

+ Provide recommendations drawn from the operation that are backed up the de-
tails (evidence) of the incident or problem you observed, including examples of
both good practices to be shared and bad practices that need to be addressed.
Always indicate who these recommendations, or a particular recommendation, are
addressed to where relevant.

In view of the strong focus on the fundamental rights of those being returned, it is easy
to forget that the monitor also has the duty to report on any misbehaviour on the part of
a returnee towards an escort. Positive comments and good practices identified, as well as
any differences in the procedures used in the return operations organised by the various
Member States should be included so that Member States can benefit and learn from
each other’s practices. Experienced monitors should also mention any particular patterns
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they observe, e.g negative ones such as where legal standards including the fundamental
rights of those being returned are contravened, or alternatively, those that have a positive
outcome and that should be replicated elsewhere.

Monitors should respect the principles of accuracy, confidentiality, impartiality, and
non-discrimination at all times before, during, and after the forced-return operation.

Accuracy:

Make a clear distinction between facts and allegations by either cross-checking the infor-
mation provided or ensuring the full factual account of the different parties within the re-
port. In the reports, be as precise and concise as possible, while at the same time ensuring
that all the relevant details have been included to establish whether or not fundamental
rights and/or procedures have been observed or violated.

How might accuracy be compromised?

This could be as a result of:

+ Unconscious bias of the monitor in favour of or against someone in the return op-
eration, be it escorts or returnees;

+ Receiving contradictory information and not taking the time to double check it;

+ Lack of access to information;

+ Reproducing allegations as facts;

+ Not taking notes while observing or shortly after observing a situation.
Confidentiality:
Not to disclose to any other party any information gained in the course of fulfilling mon-
itoring obligations other than those clearly stated in Article 50(5) of Regulation (EU)
2019/1896, that is: the Executive Director of Frontex; the Fundamental Rights Officer of

Frontex; and the competent national authorities of the Member States involved in the
return operation. The latter is done automatically via the FAR.
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How might confidentiality be compromised?

This could be as a result of:

+ Careless handling of notes e.g. losing them;

+ Believing that the other person is so far removed from your work that it does not
matter if you disclose information;

+ Stress and the need to unburden oneself by telling someone else e.g. a partner,
family member or friend.

Impartiality and non-discrimination:

It is not appropriate to include personal opinions in the report about the general conduct
and implementation of a forced return or return decisions. All data should be properly
documented and all accounts should be stated without prejudice and/or discrimination

towards anyone based on their sex, nationality, religion, and/or role within the forced-re-
turn operation.

How might impartiality and non-discrimination be compromised?
This could be as a result of:
+ Holding strong views on migration or on law enforcement agencies;

+ Personal or family life experiences of migration or encounters with migrants, refu-
gees, or security services;

+ Personal or family life experiences of people from different ethnicities, different
colour of skin, a different religion, sexual orientation, age etc.;

+ Allowing those in the hierarchy, who you believe to be better informed or superior
to you, to influence what you put in the report or allowing them to put pressure
on you.
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When

“Dos” and “don’ts” when drafting the report
drafting the report, the monitor needs to:

Understand the reporting format in order to take the necessary notes during the
operation;

Besides documenting what you see and hear, focus on the exceptions to highlight
good and bad practices rather than confirming the standards;

Use appropriate language;

Always keep in mind the core principles of monitoring: accuracy; confidentiality;
impartiality, and non-discrimination;

Reflect the facts by following the guiding questions: a) what did | observe, b) what
does it mean, and ¢) recommendations - what needs to change or what should be

maintained (good practice);

Be as precise, concise, and as brief as possible while ensuring that all the relevant
details are included;

Clearly differentiate between your own observations (making sure to use the third
person) and information obtained from secondary sources;

Report every instance of the use of force and means of restraint;

Remember that the monitor also has a duty to include in the report any incidence
of misbehaviour on the part of a returnee towards an escort.

In relation to a specific incident, the report should include in detail the following points
they noted down during the return operation:

*

*

*

Description of the facts e.g. the factors that lead up to the incident and what hap-
pened during the incident (include location and time);

The role of each person in the incident;
Whether the actions were legal, proportional and necessary, and what the basis

was for this assessment (based on the monitor's own observations but also any
information you gather during the debriefing or while talking to the escort leader);
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Whether there were any injuries to the returnee or escort (including sketches of the
injury?);

Who else witnessed the incident e.g. family members, other returnees;
What can be done to address any concerns;

What activities were performed well and by whom, e.g. escort, EL, returnee, etc.

As highlighted previously, the monitor should:

Address the same findings/observations in the report, as addressed during the de-
briefing;

Notinclude personal data about any of the officials or returnees such as their names;

Discern between facts they observed and hearsay or interpretation, and include
only the former;

State the source of the information, if it is not first-hand;

Always verify the information included in the report, even if this takes time after
the forced-return operation (e.g. contact the escort leader, Frontex representative,
etc.);

Use quotation marks when quoting someone and indicate whether it is e.g. the
escort leader, medical doctor, etc. you are quoting without including their personal
data (i.e. their name).

As emphasised above, the monitor should be as precise and concise as possible whilst
ensuring that all the relevant details are included. As well as including all the relevant
information about the forced-return operation, including the number of returnees, the
report should contain the following information:

+ Any significant incidents that occurred;

+ Any means of restraint (type and duration) used in the course of the operation as

well as the circumstances leading to it;

+ Any force applied;
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+ Any complaint regarding any alleged ill-treatment, incident, or other situation, in-
cluding alleged violations of fundamental rights that took place during the oper-
ation; and

+ Any actions that proved to be particularly helpful and/or positive (to provide les-
sons learned).

Formulation of recommendations

Recommendations should be drawn from the operation and should be supported by the
facts (evidence) about the incident that occurred or the problem that was observed. When
making recommendations, the monitor must explain why they are making the recom-
mendation and what it relates to. Wherever relevant, these recommendations should indi-
cate the relevant stakeholders, they are addressed to e.g. recommendations for the return
enforcing authority; recommendations for the escort leader (for the escorts, medical staff,
interpreter, etc.).

Recommendations should seek to propose specific solutions. They should follow on logi-
cally from the monitoring report and should be specific, measurable, and achievable. They
should propose how a given situation/problem could be improved by suggesting an al-
ternative action that could be taken. If the monitor identifies actions/procedures that are
not currently being followed or permitted in a particular country, laws or policies that
might need amending or where a country is not abiding by regional or international laws
it has ratified, they should point these out. Similarly, they should put forward any rec-
ommendations regarding additional or new practices or safeguards that could improve
fundamental rights protection.

Submission of monitoring reports

Monitoring reports are submitted via the Fundamental Rights Monitoring System (FRMS).
This is an IT system designed to support the monitors of the Pool in their monitoring and
reporting. It also supports the FRO in analysing the monitoring reports, thereby monitor-
ing fundamental rights compliance in Frontex-coordinated operations.

FRMS is specifically designed to support the monitoring of forced-return operations.
Monitors of the Pool submit their reports through a web-based application which is part
of FRMS. Monitors working as national monitors that monitor during Frontex-coordi-
nated operations submit their reports by e-mail to the FRO that uploads them into the
FRMS IT system.
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The FRMS IT system has two major components:

a) a central system with a database, which is part of the IT infrastructure of Frontex
and is used by the FRO;

b) a progressive web application (PWA) that can run in the browsers on the desktop
and mobile devices used by the monitors.

On desktop computers, the PWA runs under both Microsoft Windows and Apple MacOS,
and on tablets and smartphones, under both Android and Apple iOS. All of the FRMS ser-
vices available to the monitors and their national monitoring bodies are provided through
the PWA.

The PWA is accessible via the browser and there is no third-party software to be down-
loaded. It is very secure and monitors can use it when connected on-line to a central
server at Frontex and off-line when travelling without an on-line connection. This enables
them to work on their reports during the return flights from missions. The reports are sub-
mitted when connected on-line to a central server at Frontex. The FRO is be able to see
what reports are due, review these when they come in and follow up, as necessary.

Depending on the nature of the operation, data fields that are not relevant do not appear.
Monitors are able to navigate the PWA easily and certain operational data is pre-filled by
the FAR. The screen layouts allow monitors to move easily around their report in any order
and to review its contents before submission. Screens allow monitors to click on “informa-
tion buttons” that contain checklists to get specific guidance about each field.

Below are the main steps:

+ Prior to the monitoring mission, the monitor logs on to the reporting system and
uses their mission ID to access the report file and to review the Operation Identity,
Monitors and Planned lItinerary sections of the Overview. If monitor plans to use a
tablet off-line during the mission to complete their report, the monitor logs in us-
ing their tablet and uses their mission ID to access the draft report and downloads
it onto the mobile application.”

+ After the mission, there are two ways to submit the report:

77 Where there is co-monitoring, just one monitor logs in. The monitors share the same report file. Both can draft it
on-line to compose the draft report, but not simultaneously.
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1. Monitor who has not started a draft report in the PWA on a tablet logs in to the
central reporting system and completes their draft report.

2. Monitor who has started a draft report in the reporting application connects
the application to the central reporting system and uploads their draft. They
then complete their draft by logging in to the central system through a browser
on their desktop computer.

+ Monitors submit their monitoring report via the PWA within 14 days of the end of the
operation (or as quickly as possible if monitor(s) grade(s) their reports as URGENT"®
or within 48 hrs where the FRO requests an urgent report — see further below).

+ The report enters the reporting system (case management application of the FRO)
which produces a basic output report™ in the form of a locked Word document.
The basic output report is then sent by the system as an attachment via e-mail to an
initial distribution list. The list includes the FRO, the Frontex Executive Director and
the ECRet Division (Frontex Joint Return Coordination Centre — FJRCC) in line with
Article 50(5) of Regulation (EU) 2019/1896. The basic output report is also sent to
the monitor(s) who submitted the report as well as the National Preventive Mecha-
nism(s) and national monitoring body/ies of the Member State(s) monitored.

+ The report is automatically uploaded in the FAR system, to enable access by the
competent national authorities of all the Member States involved in a particular
operation.

+ The FRO uses their case management application (central system with a database)
to monitor submissions of reports.

78 Any serious incident caused by an action or failure to act by a person, or by force of nature, which directly or indi-
rectly involves Frontex participants that occur during the course of a Frontex-coordinated return operation, are to be
reported. The monitor reports through their monitoring report; any other participants via other appropriate channels
such as the Frontex Serious Incident Report (SIR) system.

79 This is to contain all of the information submitted by the monitor(s), in a compact, readable format.
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+ If the FRO receives a Serious Incident Report (SIR)® or complaint regarding a return
operation, it contacts the monitor and can ask them to submit their report within
488 hours.

80 A Serious Incident (Sl) is an event, caused by an action or failure to act by a person, or by force of nature, which

directly or indirectly involves Frontex participants or assets and which:

- Entails a potential violation of EU or international law, in particular related to Fundamental Rights and international
protection obligations, and/or

- Involves a potential violation of the Frontex Codes of Conduct (CoCs), and/or

- Has serious actual or potential negative implications on Frontex's tasks or activities and/or

- Has a serious potential life-changing impact on a participant’s health.

In the event of a serious incident, the OMS escort leader reports it to the national Crisis Focal Point which activates the Seri-

ous Incident Reporting (SIR) procedure by informing the Frontex Situation Centre (FSC) and the Frontex Operational Team.

A call is made to the Senior Duty Officer of the FCS within 2 hours of knowing about the incident and in writing within 48

hours using the SIR template which is sent to the FSC fsc@frontex.europa.eu copied to FJRCC@frontex.europa.eu.

Fundamental rights violations are reported as category 1 (situations of potential violations of fundamental rights or

international protection obligations) and are directly submitted to the FRO (direct reporting channel to the FRO). This

means that the FRO is the main responsible to handle such SIRs. When the FRO starts their investigation they identify

the responsible actor(s) and gather all the facts. To close the SIR, the FRO produces a final report and introduces rec-

ommendations.

81 Same time limit as for Serious Incident Reports.
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Annex

The rights of children returned with their family during forced-
return operations coordinated by Frontex - a draft checklist for
forced-return monitors

Background
A child is any person below the age of 18.

Article 3(1) of the UN Convention on the Rights of the Child ratified by all EU Member
States, states that “In all actions concerning children, whether undertaken by public or pri-
vate social welfare institutions, courts of law, administrative authorities or legislative bodies,
the best interests of the child shall be a primary consideration.”

In line with this principle, Article 24(2) of the EU Charter of Fundamental Rights establish-
es that “ [iln all actions relating to children, whether taken by public authorities or private
institutions, the child’s best interests must be a primary consideration.”®

Article 80(3) of the European Border and Coast Guard Regulation requires that the Agency
“shall in all its activities pay particular attention to children’s rights and ensure that the best

interests of the child are respected.”

In any return operation coordinated by Frontex, children are accompanied by their
parent/s or by a primary caregiver.

Checklist
1. Information gathering

Prior to the forced-return operation, the monitor should gather relevant information
about the operation from:

- The Implementation Plan (IP);
82 https://www.ohchr.org/en/professionalinterest/pages/crc.aspx.

83 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT.
84 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1573722151667&uri=CELEX:32019R1896.
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- The national factsheets on forced-returns and forced-return monitoring availa-
ble to the Pool of forced-return monitors via the communication platform on the
FrontexOne-Stop-Shop (FOSS);%

- The list of passengers (PAX), where available.

2. Briefing before the forced-return operation
During the briefing, the monitor should check that:

- Escort officers have carried out the necessary risk and vulnerability assessments;

- Officers assigned to the return operation have been trained in child protection
and communication with children;

- The escort leader has organised the seating-plan and embarkation procedure in
a way that ensures families are separate from other returnees;

- The time of day that families with children were picked up by the authorities was
taken into account, avoiding the middle of the night or early morning;

- Other specific needs, such as school terms, conclusion of exams etc., are respect-
ed in accordance with the best interests of the child;

- The children and their parents have all the documents, including birth certifi-
cates, health records and school certificates they will need for their return;

- Whether there were any incidents when families were initially picked up that could
negatively affect the children’s well-being, requiring extra care and attention.

3. Participants involved in the forced-return operation®®
The monitor should observe that throughout the entire return operation:

- Escort officers wear civilian clothing, and are easily identifiable;

85 The Agency's platform for sharing information with Member States, Schengen-associated countries and other des-
ignated parties.

86 The term ‘participant’ means any person, including escorts, monitors, interpreters and medical staff taking part in
a return operation or return intervention, other than the returnee (see Article 3(b) of the Code of Conduct for Return
Operations and Return Interventions Coordinated or Organised by Frontex (2018).
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Escort officers include specialists trained in children’s rights and child protection;
There is a balance of male and female escort officers;

A social worker or psychologist is present as required, who interacts with the
children and their families;

A continuum of care is maintained the entire return operation.

4. Communication and the right to information

The monitor should observe that throughout the entire return operation, escort officers
ensure that parents and children understand what is going on, and that the whole process
runs as intended and in keeping with the best interests of the child. Specifically, monitors
should verify that:

All participants communicate clearly and in a manner that is culturally appropri-
ate, informal, and suitable to the level of maturity of the child;

Children receive comprehensive information about what is happening and what
is going to happen next in a way they are able to understand;

Escort officers and other participants are friendly, polite, attentive to the needs
of the child and contribute to creating a relaxed atmosphere;

Children are allowed to ask questions and clarify the information that has been
given to them;

Escort officers, social workers and other participants provide information in a
language that the children understand and check that the children have accu-
rately understood the information that has been given to them;

Escort officers and other participants do not use the children as interpreters to
facilitate communication with parents or other returnees;

The parents” wish to inform the children themselves is respected while ensuring
that escort officers check that parents are passing on the necessary information
and support them in sharing information with their children;
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- Complaintformsabout the return process itself are accessible to both parents and

children; that they are adapted into a format and language that is child-friendly
and explain what the complaints mechanism is and how to present and submit
a complaint.

General conditions

The monitor should establish that:

Escort officers and other participants assess the particular needs of each child
on an individual basis, including possibilities for them to play or ask questions;

Escort officers make adequate food and water available at frequent intervals
throughout the return operation;

Children are allowed to keep their own belongings, such as their bottles, small
toys or mementos;

Breastfeeding is allowed and that the opportunity to breastfeed in private is of-
fered whenever possible;

Adequate special care for families with smaller children and babies is provided,
including diapers, baby food, and heating for bottles.

6. Waiting area
The monitor should verify that:

- The security check is carried out in a culturally-, gender-, and age-sensitive man-

ner and as far as possible, with the cooperation of the parents;

- A separate waiting area and lavatory is designated for families with children

whenever possible;

Children are allowed to play, and if possible, a children’s play area is set up with
a sufficient number of toys that are culturally appropriate and suitable for both
boys and girls.
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7. Incidents, use of force and means of restraint

The monitor should observe that:

Children are not separated from their family unless it is in their best interest;

Escort officers assisted by a social worker or psychologist, as agreed, intervene to
take care of children in cases where parents are unable to do so;

When separation from the parents is deemed to be in the best interests of
the child, it is carried out in a manner that minimises the child’s stress, is done
for as short a time as possible and the reasons are explained to the child in a
child-sensitive way by the escort officers assisted by a social worker or psy-
chologist, as agreed;

The necessity of continuing to separate the children from their family is con-
stantly reviewed on the basis of an ongoing risk assessment carried out by the
escort leader;

Children do not witness the use of force or situations where means of restraint
are used against parents, family members or other adults, unless it is unavoida-
ble. In such case, the escort officers assisted by a social worker or psychologist, as
agreed, explain the reasons in a child-sensitive way;

Children are kept at a distance from aggressive returnees;

Escort officers employ all possible de-escalation techniques to avoid any use of
force or means of restraint against children. The use of force or means of restraint
against children is prohibited other than in highly exceptional cases and only to

prevent the child from harming themselves or another person;

The principles of legality, necessity and proportionality are respected.
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The Pool of Forced-Return Monitors:
Guidelines for Monitors

September 2021

The guidelines for monitors in the pool of forced-return monitors were drafted within
the framework of the EU-funded “Forced-Return Monitoring III” project.

This document aims to promote professional monitoring within the framework of the
pool of forced-return monitors (Pool) based on the principle that people who are forc-
ibly returned should be treated in a manner that complies with international human
rights standards, EU and national legal obligations, in particular the principles govern-
ing the legality, necessity and proportionality of the use of force and means of restraint.

The guidelines outline the principles and rules that a forced-return monitor is expected
to comply with while monitoring forced-return operations within the framework of the
Pool. They include procedures related to forced returns by air and follow the different
phases of forced-return operations.
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